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Court of Appeals of the District of Columbia. 


No. 3619. 

The United States of America ex Relatione Herbert C. Harden, 

Appellant, 

vs. 

Albert B. Fall, Secry., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64204. 

The United States of America ex Relatione Herbert C. Harden, 

Plaintiff, 

vs. 

John Barton Payne, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for Mandamus. 

Filed September 3, 1920. 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. 

At Law. 

No. 64204. 

The United States of America ex Relatione Herbert C. Harden, 

Plaintiff, 

vs. 

John Barton Payne, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia: 

Your petitioner, Herbert C. Harden, respectfully alleges and rep¬ 
resents : 

That he is an adult citizen of the United States, a resident of the 
County of Scotts Bluff, in the State of Nebraska, and presents this 
petition for mandamus against the defendant, John Barton Payne, 
who, for some time past has been, and now is, the duly appointed, 
qualified, and acting Secretary of the Interior of the United States of 
America; your petitioner having, with reference to the matters and 
things in controversy, as hereinafter set forth, no other adequate 
remedy save to appeal to this Honorable Court to issue the writ of 
mandamus against the said defendant, as hereinafter prayed; and 
thereupon your petitioner represents: 

I. 

That by Act of Congress approved June 17, 1902 (32 Stat. 388), 
provision was made, among others, for the .irrigation and 

2 reclamation of arid lands in the State of Wyoming and else¬ 
where in the United States, including the W. % S. W. Vi 

sec. 23, and the E. Mj S. E. V 4 sec. 22, Township 25 N., Range 63 W., 
6th Principal Meridian, within the Cheyenne, Wyoming, Land 
District. 

II. 

That on, to-wit, the 6th day of February, 1903, one Charles D. 
Walcott, Director of the United States Geological Survey, made a 
certain request in writing upon one E. A. Hitchcock, then the Secre¬ 
tary of the Interior, and a predecessor in office of the defendant, John 
Barton Payne, for the withdrawal from entry, under a so-called 
“second-form withdrawal,^’ of the aforesaid land for all purposes 
except for homestead entry under the homestead laws of the United 
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States, as will more fully and clearly appear from a copy of said re¬ 
quest, marked Exhibit “A,” hei'eto attached and made a part hereof; 
and on, to-wit, the 11th day of February, 1903, the said predecessor in 
office of the defendant, John Barton Payne, acting under said Act 
of June 17, 1902, formally ordered in writing the withdrawal of 
said land from entry and use for all purposes “except under the 
homestead laws,” as will also more fully and clearly appear from a 
copy of said withdrawal, marked Exhibit “B,” hereto attached and 
made part hereof. 

III. 

Thai thereafter, on to-wit, the 28th day of November, 1903, one 
Milton Trump made, executed, and filed, in due form of law, his 
application for a homestead entry upon the land described in 

3 Pai’agraph 1 hereof, as will more fully and clearly appear from 
a copy of said application, etc., marked “C-1,” “C-2,” “C-3,” 

and “C-4,” hereto attached and made part hereof, which said applica¬ 
tion was, by the proper officei’s of the United States Government al¬ 
lowed and approved. 

VI. 

That thereafter, on to-wit, the lOth day of August, 1908, one C. H. 
Fitch, Acting Director of the United States Reclamation Service, 
made a further request in writing upon the then Secretary of the 
Interior, namely, a request that the aforesaid withdrawal of the lands 
described in Paragraph I hereof be changed to a so-called “first-form 
withdrawalthat is to say, a withdrawal such as was and is au¬ 
thorized by the Act of June 17, 1902, when lands are needed and re¬ 
quired for construction purposes; and that the request last aforesaid, 
was approved by one Jesse Wilson, the then Acting Secretary of the 
Interior; all of which will more fully appear from a copy thereof 
marked Exhibit “D,” hereto attached and made part hereof. 

V. 

That thereafter, to-wit, on the 6th day of August, 1913, by his 
formal instrument in writing dated the 4th day of August, 1913, 
duly filed with the proper officer of the United States, the said Milton 
Trump relinquished to the United States all of his right, title, and 
claim in and to said land described in Paragraph I hereof, as will 
more fully and clearly appear from a copy of said relinquishment 
marked Exhibit “E,” hereto attached and made part hereof, the same 
being a substantial copy of said relinquishment by said Trump. 

4 VI. 

That thereafter, on to-wit, the 2nd day of September, 1919, your 
petitioner, Herbert C. Harden, made, executed, and filed with the 
proper officer of the United States, in due form of law, his applica¬ 
tion in writing for a homestead entry upon the land described in 
Paragraph I hereof, as will more fully and clearly appear from a copy 
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of said application hereto attached, marked Exhibit ‘T,” and made 
part hereof; and that petitioner’s said application was made and filed, 
as aforesaid, in accordance with, and pursuant to, the provisions of 
said Act of Congress approved June 17, 1902, as amended by the 
Acts of February 18, 1911 (36 Stat. 917) and August 13, 1914 (38 
Stat. 686), and pursuant to advices from proper officers of the United 
States that said land was not then needed and required, and would not 
in the future be needed and required, for purposes of construction in 
connection with any reclamation or irrigation works, as will more 
fully and clearly appear from the copy of a certain certificate marked 
Exhibit ‘^G,” hereto attached and made part hereof. 

VIL 

That thereafter, to-wit, on the 2nd day of February, 1920, the 
Commissioner of the General Land Office of the United States, re¬ 
jected the said application of your petitioner for homestead entry 
upon said land described in Paragraph I hereof, whereupon peti¬ 
tioner appealed to the then Secretary of the Interior from said re¬ 
jection, and on, to-wit, the 5th day of April, 1920, said action 
5 of said Commissioner of the General Land Office was affirmed 
by the then Secretary of the Interior, acting by and through 
one Alexander T. Vogelsang, First Assistant Secretary of the Interior, 
as will more fully appear from a copy of the certain decision affirming 
said rejection, marked Exhibit “H,” hereto attached and made part 
hereof. 

VIII. 

That thereafter, your petitioner duly filed his motion for a re¬ 
hearing upon said application, and for a reversal of the action last 
aforesaid, and on, to-wit, the 26th day of June, 1920, the defendant, 
John Barton Payne, Secretary of the Interior, acting by and through 
one S. G. Hopkins, Assistant Secretary of the Interior, rendered a 
decision upon petitioner’s motion for rehearing, in and by which 
said previous rejection of petitioner’s said application was in all 
respects adhered to and affirmed, as will more fully appear from a 
copy of said decision, marked Exhibit “I,” hereto attached and made 
part hereof; and that said action on said motion for rehearing is 
final, and exhausts all remedies petitioner had before the Department 
of the Interior. 


IX. 

Petitioner is informed and believes, and therefore alleges, that a 
long time after the making by him of his aforesaid application for 
homestead entry upon said land described in Paragr^h I hereof, 
that is to say, on or about the 25th day of February, 1920, there was 
made and filed, bv some person to petitioner unknown, another ap¬ 
plication mr a homestead entry upon the said land; that 
6 action upon said application so made subsequent to the ap¬ 
plication of petitioner was suspended until a final determina- 
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tion should be had of petitioner’s right touching his application | 
and that, as petitioner is further informed and believes, and there¬ 
fore alleges, the defendant, John Barton Payne, Secretary of the In¬ 
terior, will approve, or cause to be approved, the said application 
made subsequent to Petitioner’s application, as aforesaid, and will 
issue, or cause to be issued, a patent in fee simple to said land to said 
person unknown to petitioner, as aforesaid, unless said defendant be 
compelled to cancel said subsequent application and to approve said 
application of petitioner. 


X. 

That petitioner is advised by counsel and believes, and therefore 
alleges, that the aforesaid attempt to approve the withdrawal of, and 
to withdraw, said land described in Paragraph I hereof under the 
said so-called “first-form withdrawal,” that is to say, to withdraw the 
same from entry under the homestead laws of the United States, as 
homestead lands, constituted an act in excess of any and all authority 
vested by law^ in the officer so attempting to make the same, and was 
and is, therefore, void and of no effect; (1) because the said “first- 
form withdrawal” could lawfully and properly be made under said 
Act of June 17, 1902, only of lands needed for construction purposes, 
and said lands were not so needed and required, as appears from 
Exhibits “H” and “I” hereto; (2) because, under said Act of June 
17, 1902, as amended by said Acts of February 18, 1911, and Au¬ 
gust 13, 1914, the said land described in paragraph I hereof 
7 became, and have since remained, subject to entry under the 
homestead laws of the United States from and after the afore¬ 
said relinquishment of said Milton Trump; and that said Secretary 
of the Interior, including the defendant, John Barton Payne, evet 
since has been, and now is, without power and authority to refuse 
the approval of your petitioner’s said application for a homestead 
entry upon said land. 


XI. 

Petitioner is advised by counsel and believes, and therefore alleges, 
that he is entitled to have approved his said application for home¬ 
stead entry upon the land described in Paragraph I hereof, to be 
permitted to perfect title to the same, and to receive therefor a patent 
in fee simple, in the manner and form prescribed by law; and that 
petitioner is entitled to the issuance of the writ of mandamus against 
the defendant, John Barton Payne, as Secretary of the Interior, to 
enforce and compel such action by him as will thus safeguard and 
protect the petitioner’s said rights. 

Wherefore, the premises considered, petitioner prays that this 
Honorable Court grant, issue, and award a peremptory writ of manda¬ 
mus to the defendant, John Barton Payne, as Secretary of the In¬ 
terior, commanding and compelling him. First, to approve peti¬ 
tioner’s said application for a homestead entry upon the land de¬ 
scribed in paragraph I hereof; Second, to afford petitioner an oppor- 
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tunity, in accordance with the law in such cases made and provided, 
to perfect in himself title to said lands; Third, to issue to petitioner 
a patent in fee simple to said land, when petitioner shall have 

8 done and performed all things necessary and requisite to be 
by him done and performed in order to perfect in himself 

title to said land; Fourth, to cancel and or witharavv any approval 
that has been made of any application by any other person for a 
homestead entry upon said land described in Paragraph I hereof; 
Fifth, to refuse approval of any application for a home¬ 
stead entry upon said land described in Paragraph I hereof by 
any person other than petitioner; Sixth, to allow, give, and grant to 
your petitioner any and all privileges and rights to which he is en¬ 
titled under the law in and to the land described in Paragraph 1 
hereof; and, Seventh, to grant and give to petitioner all other and 
further relief to which he may be entitled, together with his costs in 
this behalf sustained. 

HERBERT C. HARDEN, 

By JOHN W. KEENER, 

His AUorney. ^ 

JOHN W. KEENER, 

H. S. BARGER, 

Attorneys for Petitioner. 

District of Columbia, ss : 

J. W. Keener, being first duly sworn, on oath says: That he has 
read the foregoing petition for mandamus by him subscribed as at¬ 
torney for petitioner, Herbert C. Harden, and knows the contents 
thereof; that he makes this verification as attorney for said petitioner 
because said petitioner is not a resident of, and is not within, the Dis¬ 
trict of Columbia; and that the matters of fact set forth and 

9 contained in said petition are true, as affiant verily believes. 

JOHN W. KEENER. 

Subscribed and sworn to before me this 1st day of September, Ji. 
D., 1920. 

[SEAL.] CHARLES W. STEERS, 

Notary Public, D. C. 
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Exhibit *‘A.” 

F. H. N. 

Request for Withdramd in Wyoming, 

Department of the Interior, 

U. S. (Geological Survey. 

Washington, D. C., Feb. 6,1903. 

The Honorable 

The Secretary of the Interior, 

Washington, D. C. 

Sir: 

As a result of preliminary investigations in the field during the 
past season, 1 have the honor to request the withdrawal from entry, 
except homesteads, as provided by the Act of June 17, 1902 (32 
Stat. 388) of the public lands in the following townships: 


North Platte Survey, Wyo. 


Township 21 N., 

Ranges 60, 61, and 62 W. 

a 

22 N., 

44 

60, 61, 62, and 63 W. 

ii 

23 N., 

44 

60, 61, 62, 63, 64, and 66 W. 

44 

24 N., 

44 

60, 61, 62, 63, 64, and 65 W. 

44 

25 N., 

44 

60, 61, 62, 63, 64, and 65 W. 

44 

26 N., 

44 

63, 64, 66, and 66 W. 

44 

27 N., 

44 

66 and 67 W. 

44 

28 N., 

44 

67 and 68 W. 

44 

29 N., 

44 

67 and 68 W. 

44 

30 N., 

44 

68, 69, 82 and 83 W. 

44 

31 N., 

44 

68, 69, 70, 71, 72, and 82. 

ik 

32 N., 

44 

70, 71, 72, 81 and 82. 

4 4 

33 N., 

44 

71 to 81 W., inclusive. 

44 

34 N., 

44 

71 to 80 W. 

44 

35 N., 

44 

72 to 77 W. 


10 It is the intention to make a careful examination of these 

lands and the drainage area of the North Platte River during 
the coming season in order to obtain further information concerning 
the feasibility of irrigating the lands in question. 

Very respectfully, 

(Signed) CHARLES D. WALCOTT, 

Director, 


E. D. W. 
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Exhibit 

748—1903. A, M. 

L. & R. R. Div. 

Department of the Interior, 

Washington. 

February 11, 1903. 

The Commissioner of the 
General Land Office. 

Sir: 

In a letter of the 6th instant to the Department the Director of 
the Geological Survey recommended that the public lands in certain 
designated Townships in Wyoming be withdrawn from entry, ex¬ 
cept under the provisions of the Act of June 17, 1902—32 Stat. 388. 

I enclose a copy of the letter for your information and hereby 
direct the temporary withdrawal of the public lands in the townships 
described in the letter from settlement, entry or other form of dis¬ 
position under the public land laws, except the homestead laws. All 
lands entered and entries made under the homestead laws within 
the limits of this withdrawal, during its continuance, shall be 
11 subject to all the provisions, limitations, charges, terms, and 
conditions of the act mentioned. 

This withdrawal is made in connection with the North Platte River 
Survey, Wyoming. 

Very respectfully, 

E. A. HITCHCOCK, 

Secretary, 

Exhibit ^‘C-1.’^ 

(4-007.) 

938,783-5. 

Homestead. 

Application No. 5415. 

Land Office at Cheyenne, Wyo., 

Nov. 28, 1903. 

I, Milton Trump, of Guernsey, Laramie County, Wyoming, do 
hereby apply to enter, under Section 2289, Revisea Statutes, of the 
United States, subject to all the provisions, terms, limitations, charges, 
and conditions of the Reclamation Act of June 17, 1902, the E. % 
S. E. % sec. 22, and W. 1/2 S. W. i/4 of sec. 23, in Township 25 North, 
of Range 63 West, containing 160 acres. 

(Signed) MILTON TRUMP. 
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Land Office at Cheyenne, Wyo., 

Nov. 28, 1903. 

I, W. E. Chaplin, Register of the Land Office, do hereby certify 
that the above application is for surveyed lands of the class which the 
applicant is legally entitled to enter under section 2289, Revised 
Statutes of the United States, and that there is no prior valid ad¬ 
verse right to the same. 

W. E. CHAPLIN, 

Register, 

12 Endorsed on face thereof: This entry allowed subject to 

provisions of Act June 17, ’02. 

Stamped on face thereof: October 2, 1913, Relinquishment noted, 
H. C. Div. ^‘o.” 


Exhibit ‘^C-2.” 


4-062. 

938,783-4. 

Non-mineral Affidavit, 

This affidavit can be sworn to only on personal knowledge, and 
cannot be made on information and belief. 

The non-mineral affidavit accompanying an entry of public land 
must be made by the party making the entry, and only before the 
officer taking the other affidavits required of the entryman. 

Department of the Interior. 

United States Land Office. 

Cheyenne, Wyo., Nov. 28,1903. 

Milton Trump, being duly sworn, according to law, deposes and 
says that he is the identical Milton Trump who is an applicant for 
Government title to the E.^ S. E.^ sec. 22, and W.^ S. W.^ sec. 
23, Tp. 25 N. R. 63 W.; that he is well acquainted with the character 
of said land) and with each and every legal subdivision thereof, hav¬ 
ing frequently passed over the same; that his personal knowledge 
of said land is such as to enable him to testify understandingly with 
regard thereto; that there is not, to his knowledge, within the limits 
thereof, any vein or lode of quartz or other rock in place, bearing 
gold, silver, cinnibar, lead, tin, or copper or any deposit of coal; 
that there is not, within the limits of said land, to his knowledge, 
any placer, cement, gravel, or other valuable mineral deposit; that 
the land contains no salt spring, or deposits of salt in any form suf¬ 
ficient to render it chiefiy valuable therefor; that no portion of said 

2—36190 
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land is claimed for mining purposes under the local customs or rules 
of miners or otherwise; that no portion of said land is worked for 
mineral during any part of the year by any person, or persons; that 
said land is essentially non-mineral land, and that his application 
therefor is not made for the purpose of fraudulently obtaining title 
to the mineral land, but with the object of securing said land 
13 for agricultural purposes, and that his postoffice address is 
Guernsey, Wyoming. 

!(Signed) MILTON TRUMP. 

I hereby certify that the foregoing affidavit was read to affiant in 
my presence before he signed his name thereto; that said affiant is to 
me personally known, and that I verily believe him to be a credible 
person and the person he represents himself to be, and that this 
affidavit was subscribed and sworn to before me at my office in 
Laramie County, Wyoming, within the Cheyenne Land District, on 
this 24 day of November, 1903. 

(Signed) JOHN HUNTON, 

United States Commissioner, 

District of Wyoming. 


Exhibit “C-3.'’ 

4-063. 

938,783-3. 

Homestead Affidavit. 

Department of the Interior, 

United States Land Office. 

Cheyenne, Wyoming, 

November 28, 1903. 

I, Milton Trump, of Laramie County, Wyoming, having filed my 
application No. 5415, for an entry under section 2289, Revised 
Statutes of the United States, do solemnly swear that I am not the 
proprietor of more than one hundred and sixty acres of land in any 
state or territory; that I am a native born citizen of the United States 
and 28 years old; that my said application is honestly and in good 
faith made for the purpose of actual settlement and cultivation, and 
not for the benefit of any other person, persons, or corporation, and 
that I will faithfully and honestly endeavor to comply with all the 
requirements of law as to settlement, residence, and cultivation neces¬ 
sary to acquire title to the land applied for; that I am not acting 
as agent of any person, corporation, or syndicate in making such 
entry, nor in collusion with any person, corporation, or syndicate, to 
give them the benefit of the land entered, or any part thereof, or the 
timber thereon; that I do not apply to enter the same for the pur¬ 
pose of speculation, but in good faith to obtain a home for myself, 
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and that I have not directly or indirectly made, and will not make, 
any agreement or contract in any way or manner, with any 
14 person or persons, corporation, or syndicate whatsoever by 
which the title which I might acquire from the Government 
of the United States should inure, in whole or in part, to the benefit 
of any pereon except myself, and further that since August 30, 1890, 
I have not entered under the Land Laws of the United States, or filed 
upon, a quantity of land, agricultural in character, and not mineral, 
which, with the tracts now applied for, would make more than three 
hundred and twenty acres, except — and that I have not heretofore 
made any entry under the homestead laws, except I made entry of 
the N. E. 1/4 sec. 31, T. 28 N., R. 45 W., at Chadron, Nebraska, as 
the head of family in 1891. I abandoned this claim and left the State 
of Nebraska in 1895. I make this affidavit at Fort Laramie, Laramie 
County, Wyoming, to save time and expense of going to the Cheyenne 
Land Office. 

(Signed) MILTON TRUMP. 

Sworn to and subscribed before me this 24 day of Novembef, 1903, 
at mv office at Fort Laramie in Laramie County, Wvoming. 
(Signed) JOHN HUNTER, 

United States Commissioner. 

Exhibit ‘‘C-4.’’ 


4-137. 


938,783-2. 

Receiver's Receipt No. 5415. 
Application No. 5415. 
Homestead. 


Receiver’s Office, 

Cheyenne, Wyo., November 28, 1903. 

Received of Milton Trump the sum of Sixteen dollars — cents; 
being the amount of fee and compensation of Register and Receiver 
for the entry of E.* S. E.* sec. 22, W.* S. W.* of section 23 in Town¬ 
ship 25 N. of Range 63 W., under section 2290, Revised Statutes of 
the United States. 

(Signed) E. A. SLOCK, 

Receiver. 

15 $16.00. 

Note. —It is required of the homestead settler that he shall reside 
upon and cultivate the land embraced in his homestead entry for a 
period of five years from the time of filing the affidavit, being also 
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the date of entry. An abandonment of the land for more than six 

months works a forfeiture of the claim. Further, within two years 

from the expiration of the said five years he must file proof of his 

actual settlement and cultivation, failing to do which, his entry will 

be canceled. If the settler does not wish to remain five vears on his 

«/ 

tract, he can, at any time after fourteen months, pay for it with cash 
or land warrants, upon making proof of settlement and of residence 
and cultivation from date of filing affidavit to the time of payment. 


(Left-hand Margin.) 

See note in red ink, which Registers and Receivers will read and 
explain thoroughly to person making application for lands where the 
affidavit is made before either of them. 


(Right-hand Margin.) 

Timber land embraced in a homestead or other entry not consum¬ 
mated, may be cleared in order to cultivate the land and improve the 
premises, but for no other purpose. If, after clearing the land for 
cultivation, there remains more timber than is required for improve¬ 
ment, there is no objection to the settler disposing of the same. But 
the question whether the land is being cleared of its timber for 
legitimate purposes is a question of fact which is liable to be raised 
at any time. If the timber is cut and removed for any other pur¬ 
pose, it will subject the entry to cancellation, and the person who cut 
it will be liable to civil suit for recovery of the value of said timber, 
and also to criminal prosecution under section 2461 of the Revised 
Statutes. 

16 Exhibit “D.” 

August 10, 1908. 

The Honorable 

The Secretary of the Interior. 

Sir: 

I have the honor to recommend that the form of withdrawal of the 
following described lands which were withdrawn from entry under 
the second form by Departmental order of February 11, 1903, and 
June 21, 1904, be changed from the second to the first form in 
accordfince with the provisions of sec. 3 of the Reclamation Act, 
June 17, 1902 (32 Stat. 388). 
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North Platte Project, Nebraska-Wyoming. 
6th Principal Meridian. 
Nebraska. 


Wyoming. 

T. 21 N., R. 60 W. all fractional township excepting secs. 27 to 36 
inclusive. 

T. 22 N., R. 60 W. all fractional township. 

T. 23 N., R. 60 W. all fractional township south and west of North 
Platte River. 

T. 24 N., R. 60 W. all fractional township south and west of 
North Platte River. 

T. 21 N., R. 61 W. all secs. 1 to 6, 9, to 16 and 22 to 24 inch 

T. 22 N., R. 61 W., all 

T. 23 N., R. 61 W., all 

T. 24 N., R. 61 W., all south of North Platte River. 

T. 21 N., R. 62 W., all secs. 1, 2, 3, 4, 5, 9 and 12. 

T. 22 N., R. 62 W., all 

T. 23 N. R. 62 W. all 

T. 24 N., R. 62 W., all south and west of North Platte River. 

T. 25 N. R. 62 W. all 

T. 22 N., R. 63 W., all secs. 1 to 5, 10 to 15 and 23 to 26 inch 

T. 23 N., R. 63 W., all 

T. 24 N., R. 63 W., all secs. 1, 2 and 3; S. sec. 7; S. Vo sec. 8; 

S. Vo sec. 9 and S. V 2 sec. 10, all secs. 11 to 36, inclusive. 

T. 25 N., R. 63 W., all south and west of North Platte River. 

T. 23 N., R. 64 W., all secs. 1, 2, 11, 12, 13, 14 and 19 to 27 in¬ 

clusive. 

T. 24 N., R. 64 W., all secs. 11, 12, 13, 14, 23, 24, 25, 26 and 31 
to 36 inclusive. 

T. 25 N., R. 64 W., all secs. 1 to 13 and 24. 

T. 26 N., R. 64 W., all south and west of North Platte River. 

T. 23 N., R. 65 W., all secs. 1, 2, 3, 10, 11, 12, 13, 14 and 24. 

T. 24 N., R. 65 W., all secs. 34, 35, and 36. 

T. 25 N., R. 65 W., all secs. 1, 2, 3, 10, 11, and 12. 

17 T. 26 N., R. 65 W., all secs. 4, 5, and 6, 9, 12, 13,14 south 
of North Platte River, and all secs. 7 and 8 and 15 to 36 in¬ 
clusive. 

T. 26 N., R. 63 W., all sec. 31 south and west of North Platte 
River. 

T. 26 N., R. 66 W., all secs. 1, 2, 3, South of North Platte River, 
all secs. 4, 9, to 16 and 22 to 24 inch 

T. 27 N., R. 66 W., S. V 2 S. E. Va. sec. 33, all sec. 34 South of 
North Platte River, S. V 2 and N. W. ^ sec. 19; S. V 2 sec. 20, W. 34 
S, E. sec. 28. . * 
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T. 27 N., R. 67 W., all secs. 3, 4, 5, and 6, 7, 8, 9, S. 1/2 sec. 14, 
S. V 2 sec. 15, all secs. 16 and 17. 

T. 28 N., R. 67 W., all secs. 1 to 34 incl., N. V 2 and S. W. 14 sec. 
35, N. 14 and S. E. 14 sec. 36. 

Very respectfully, 

(Signed) F. H. FITCH, 

Acting Director. 

Approved August 10,1908 and referred to the General Land Office 
for action as recommended. 

(Signed) JESSE WII^ON, 

Acting Secretary. 


Exhibit “E.’’ 

938,783-16. 

02246. 

Transmitted by Walter S. Diver, U. S. Commissioner, Guernsey, 

State of Wyo. 

Department of the Interior, 

General Land Office. 

Relinquishment. 

Guernsey, Wyoming, 

August 4, 1913. 

I hereby relinquish to the United States all my right, title and 
claim in and to the following described land: E.* S. E.^ sec. 22, W.* 
S. W.* of section 23, Township 25 N., Range 63 W., 6th P. M., 
Meridian, embraced in H. E. No. 5415, made at the U. S. Land Office 
at Cheyenne, Wyoming, Receiver’s Receipt No. —. 

(Signed) MILTON TRUMP. 

18 Witnesses: 

WALTER L. DIVER. 

Acknowledged before me this 4th day of August 1913. 

[seal.] (Signed) WALTER L. DIVER, 

V. S. Commissioner. 

The signature of a person executing a relinquishment should either 
be attested by two witnesses, or the relinquishment should be acknowl¬ 
edged before an officer duly qualified to take acknowledgments of 
de^s. 

October 2, 1913.—Relinquishment noted. F. H. C., Div. —. 
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(Marginal Note.) 


Cancelled by relinquishment August 6, 1913, 9 A. M., 

W. E. CHAPLIN, 

Register. 


Exhibit “F.’’ 


4-007. 

16. 1.25. 938,783-16. 

Prepared by E. P. P. 

Form approved by the Secretary of the Interior Dec. 16, 1911. 

Received U. S. Land Office, Cheyenne, Wyo., Date Sept. 2, 1919. 

Homestead Entry. 

Department of the Interior. • 

U. S. Land Office, Cheyenne, Wyoming. 

Serial No. 026,470. 

Applicaiion and Affidavit Receipt No. 2,392,074. 

I, Herbert C. Harden (male), a resident Scottsbluff, Soottsbiuff 
County, Nebraska, do hereby apply to enter^ under section 2289, 
Act June 17, 1902 (32 Stat. 388) and sec. 10 Act August 13, 1914 
(38 Stat. 369) Revised Statutes of the United States, W. S. W. % 
l^c. 23, E. y 2 S. E. 1/4 Sec. 22, Township 25-N., Range 63-W., 
Sixth Prin. Meridian, containing 160 acres, within the 
19 Cheyenne Land District; and I do solemnly swear that I am 
not the proprietor of more than 160 acres of land in any state 
or territory; that I am a native born citizen of the United States, 
and am over twenty one years of age—a single man; that my postr 
office address is Scottsbluff, Nebraska; that this application is honestly 
and in good faith made for the purpose of actual settlement and 
cultivation, and not for the benefit of any other person, persons, or 
corporation; that I will faithfully and honestly endeavor to comply 
with all the requirements of law as to settlement, residence, and culti¬ 
vation necessary to acquire title to the land applied for; that I am not 
acting as agent of any person, corporation or syndicate in making 
this entry, nor in collusion with any person corporation or syndicate 
to give them the benefit of the land entered, or any part thereof, or 
the timber thereon; that I do not apply to enter the same for the pur¬ 
pose of speculation, but in good faith to obtain a home for myself, 
and that I have not directly or indirectly made, and will not make, 
any agreement or contract, in any way or manner, with any person 
or persons, corporation or syndicate whatsoever, by which the title 
which I may acquire from the Government of the United States will 



16 tHE U. S. OF A., ETC., VS. ALBERT B. FaLL, ETC. 

inure in whole or in part to the benefit of any person except myself. 
I further swear that since August 30, 1890, I have not entered and 
acquired title to, nor am I now claiming, under an entry made under 
any of the non-mineral public land laws, an amount of land which, 
together with the land now applied for, will exceed in the aggregate 
320 acres; and that I have not heretofore made any entry under the 
homestead laws or filed a soldier’s or sailor’s declaratorv statement; 
that I am well acquainted with the character of the land herein ap¬ 
plied for and with each and every legal subdivision thereof, having 
personally examined same; that there is not to my knowledge within 
the limits thereof any vein or lode of quartz or other rock in place 
bearing gold, silver, cinnabar, lead, tin, or copper, nor any deposit of 
coal, placer, cement, gravel, salt spring, or deposit of salt, nor other 
valuable mineral deposit; that no portion of said land is claimed 
for mining purposes under the local customs or rules of miners, or 
otherwise; that no portion of said land is worked for mineral during 
any part of the year by any person or persons; that said land is 
essentially non-mineral land, and that my application therefor is 
not made for the purpose of fraudulently obtaining title to mineral 
land; that the land is not occupied and improved by any Indian. 
(Signed) HERBERT C. HARDEN. 

Note. —Every person swearing falsely to the above affidavit will be 
punished as provided by law for such offense. (See sec. 5392, R. S., 
over.) 

Posted in Vol. —, p. —, by-, Div. —. 

(Marginal note:) 7/29/1920. H. A. Rejected. A. R. F. 

20 938,783-2^>. 

I hereby certify that the foregoing affidavit was read to or by 
affiant in my presence before affiant affixed signature thereto; that 
affiant is to me personally known; that I verily believe affiant to be 
a qualified applicant and the identical person hereinbefore described; 
and that said affidavit was duly subscribed and sworn to before me, 
at my office in Torrington, Goshen County, Wyoming, within the 
Cheyenne land district, this 29th day of August, 1919. 

(Signed) EBEN P. PEN()E, 

United States Commissioner, 

United States Land Office at-. 


-, 19—. 

I hereby certify that the foregoing application is for surveyed 
land of the class which the applicant is legally entitled to enter 
under section 2289 Revised Statutes of the United States, and that 
there is no prior valid adverse right to the same, and has this day 
been allowea. 


y 

Register, 
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Revised Statutes of the United States, Title LXX, Crimes, Ch. 4. 

Sec. 5392. Every person who, having taken an oath before a com¬ 
petent tribunal, officer, or person in any case in which a law of the 
United States authorizes an oath to be administered, that he will 
testify, declare, depose, or certify truly, or that any written testi¬ 
mony, declaration, deposition, or certificate by him subscribed is true, 
wilfully and contrary to such oath states or subscribes any material 
matter which he does not believe to be true, is guilty of perjury and 
shall be punished by a fine of not more than two thousand dollars, 
and by imprisonment, at hard labor, not more than five years; and 
shall, moreover, be incapable, of giving testimony in any court of 
the United States until such time as the judgment against him is 
reversed. (See sec. 1750.) 

Note. — In addition to the above penalty every person who know¬ 
ingly or wilfully in anywise procures the making or presentation of 
any false or fraudulent affidavit pertaining to any matter within the 
jurisdiction of the Secretary of tne Interior may be punished by fine 
or imprisonment. 

21 Exhibit 

2 

938,783. ! 

Department of the Interior, 

United States Reclamation Service. 

Certificate. 

Mitchell, Nebr., Sept. 10 , 1919. 

This is to certify that the following described lands were originally 
withdrawn under the second form of withdrawal Feb. 11 , 1903, and 
subsequently under first form withdrawal Aug. 10 , 1908, under 
which form they still remain. These withdrawals were made for 
reclamation purposes and in blanket form covering all lands within 
certain townships and ranges. These lands above mentioned are 
withdrawn for irrigation purposes and except for canals and ditches 
and rights of way are not needed for construction purposes in con¬ 
nection with the project: 

E. 1/2 NE. V 4 Sec. 14, W. 1/2 NW. 1/4 sec. 13, T. 23 N., R. 61 W. 

S. 1/2 SE. 1 / 4 , NW. 1/4 SE. 1 / 4 , SW. 1/4 NE. 1/4 Sec. 29, T. 23 N., R. 
61 W. 

N. 1/2 NW. 1/4, SE. 1/4 NW. 1/4, SW. 1/4 NE.y4 Sec. 22, T. 23 N., 
R. 60 W. 

E. 1/2 SW. 1 / 4 , W. 1/2 SE. V 4 , Sec. 13, T. 24 N., R. 62 W. 

SW. H Sec. 34,. T. 24 N., R. 62 W. 

S. y 2 SW. 14 Sec. 15, W. y 2 NW. lA Sec. 22, T. 25 N., R. 63 W. 

3—3619a 
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IS 


N. i/j} NE. 1/4 Sec. 19, N. 1/2 NW. 1/4 Sec. 20, T. 23 N., R. 61 W. 
E. 1/2 SE. 1/4 Sec. 22, W. 1/2 SW. 1/4 Sec. 23, T. 25 N., R. 63 W. 

(Signed) ANDREW WEISS, 

Project Manager, 

U, S, Reclamation Service. 

Exhibit 
D-38945 

April 5, 1920. 

Cheyenne 026470. 

Application rejected. 

Affirmed. 

Herbert C. Harden. 

Appeal from the General Land Office. 

Herbert C. Harden has appealed from a decision of the Commis¬ 
sioner of the General Land Office, dated February 2, 1920, rejecting 
his application (026470), filed September 2, 1919, to make home¬ 
stead entry for E. 1/2 SE. 14 , Sec. 22, and W. 1/2 SW. 1/4, Sec. 23, T. 
25 N., R. 63 W., 6th P. M., Cheyenne, Wyoming, land district. 

The application was rejected because the land was withdrawn 
from entry under the first form of withdrawal authorized by the act 
of June 17, 1902 (32 Stat., 388), and was not subject to any form 
of appropriation. 

The tract applied for was formerly embraced in a homestead entry, 
made November 28, 1903, and relinquished August 6, 1913. Appel¬ 
lant contends that because thereof he is entitled to the benefit of the 
provisions of section 10 of the act of August 13, 1914 (38 Stat., 686), 
and that the decision appealed from erred in limiting the applica¬ 
tion of said section 10 to lands withdrawn under the second form of 
withdrawal provided for by section 3 of the act of June 17, 1902, 
supra. 

23 Appellant's contentions are identical with those presented 

by the appeal in the case of Annie G. Parker (40 L. D., 406), 
and further discussion thereof is not* deemed necessary. 

It can be admitted that the tract was not needed for construction 
purposes in connection with the reclamation project, and that the 
withdrawal should have been changed to the second form, but the 
fact remains that when the application in question was filed the land 
was under a first-form withdrawal, and was not subject to entry. It 
is well established that the actual status of the land at the date of 
the application, and not what the status might have been, is deter¬ 
minative of applicant’s rights. 

The decision appealed from is correct and is affirmed. 

(Sgd.) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 
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Exhibit *‘I.” 

D-38945. 

June 26, 1920. 

Cheyenne 026470. 

Application rejected. 

Motion denied. ^ ‘ . 

Herbert C. Harden. 

Motion for Rehearing. 

Herbert C. Harden has filed motion for rehearing in the matter of 
his application presented September 2, 1919, to make home- 

24 stead entry for the E. V 2 SE. V 4 , Sec. 22 and W. 1/2 SW. 1 / 4 , 
Sec. 23, T. 25 N., R. 63 W., 6 th P. M., Cheyenne, Wyoming, 

land district, wherein the Department by decision dated April 5, 
1920, affirmed the decision of the Commissioner of the General 
Jyand Office dated February 2 , 1920, rejecting the application be¬ 
cause the land was withdrawn August 10, 1908, and embraced in a 
first form withdrawal under the reclamation act of June 17, 1902 
(32 Stat., 388), retaining that status at the time Harden’s applica¬ 
tion was filed. 

The only new question raised is based upon the statement that the 
applicant seiwed in the Army of the United States in the war with 
Germany and it is urged that his rights be considered in connection 
with House Joint Resolution No. 29, approved February 14, 1920, 
giving to discharged soldiere, sailors and marines a preferred right 
of homestead entry in the opening and restoration to entry of public 
lands theretofore withdrawn. 

Pursuant to the resolution referred to the lands involved were held 
by departmental order of February 14, 1920, to be subject to the 
preference right of soldiers until sixty days after March 5, 1920. 
But this gives no validity to Harden’s application filed September 2 , 
1919, and has no application to the case at bar. 

Where a homestead application is rejected on the ground that the 
land was not subject to entry, an appeal entitles the applicant only 
to a judgment as to the correctness of that action at the time it was 
taken, and does not segregate the land from the other appropriation 
if it in the meantime becomes subject to entry. (Hendricks 

25 V. Damon, 44 L. D., 205.) 

The motion is denied. 

(Signed ) S. G. HOPKINS, 

Assistant Secretary, 
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Rule to Show Cause. 

Filed September 3, 1920. 

♦ 5 ^ ♦ ♦ ♦ ♦ ♦ 

Upon consideration of the petition of Herbert C. Harden, filed in the 
above entitled cause, it is, this 3rd day of September, A. D. 1920, 
by the Court, 

Ordered, That the defendant, John Barton Payne, Secretary of 
the Interior of the United States, show cause, if any he has, on the 
15th day of October, A. D., 1920, at 10.00 o’clock A. M. or as soon 
thereafter as counsel can be heard, why the prayers of said petition 
should not be granted and why the writ of mandamus should not 
issue as prayed therein: Provided, a copy of this Order be served 
upon said defendant at least two clear da vs before said return day. 

F. L. SIDDONS, 

Justice. 


MarshaVs Return. 

Served a copy of the within Rule on John Barton Payne, Secretary 
of Interior personally: Sept. 4th, 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

26 Respondent's Answer. 

Filed October 13, 1920. 

Comes now John Barton Payne, Secretaiy of the Interior, and for 
answer to the petition herein filed and by way of return to the rule 
to show cause herein issued, says: 

That it is true that the land described in said petition was, on the 
11th day of February, 1903, withdrawn from all save homestead 
entry, under the provisions of the act of June 17, 1902; that the said 
withdrawal was made in what is called the “second-form with¬ 
drawal”; and that thereafter, on August 10, 1908, for reasons deemed 
by the l^cretary of the Interior to be sufficient, to wit, that certain 
land within what was known as the “North Platte Project” including 
the land here in controversy, was needful in the construction of the 
contemplated irrigation works for said project, the said withdrawal 
was mwiified and changed to what is known as a “first-form with¬ 
drawal,” authorized by said act of June 17, 1902; that land embraced 
in a first-form withdrawal is not available for entry under any 
public-land law as long as said withdrawal is unrevoked and the land 
unrestored to entry by the Secretary as authorized by said act of 
June 17, 1902, but that land embraced in a second-form withdrawal 
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is ^bject to homestead entry under the provisions of said act; that 
while the land here in controversy was included within the second- 
form withdrawal as aforesaid, one Trump, did, on the 28th day of 
November, 1903, file his application to enter said land, but 

27 subsequently, to wit, on August 6, 1913, by formal writing, 
relinquished all his rights thereunder to the United States. 

He further avers that later, to wit, on September 2, 1919, the 
relator, not in privity with the said Trump or in any manner claim¬ 
ing under said Trump’s entry or the relinquishment thereof, and 
at a time when the first-form withdrawal was still in force, and even 
before any officer of the Department of the Interior had certified to 
the respondent that the said land was not needed for construction 
purposes in connection with said project filed his homestead applica¬ 
tion for said land, which said application was rejected in due course 
for the reasons set forth in the several decisions of the Land Depart¬ 
ment attached to the relators petition as exhibits; but he also avers 
that he has no knowledge other than as in and by paragraph 6 of 
said petition it is alleged, that said relator made and filed said applica¬ 
tion pursuant to advices from proper officers that said land was not 
needed for construction purposes; and of said allegation, if by the 
court deemed material, he demands strict proof. 

Further answering he says that by virtue of the act of June 25, 
1910, as amended by the act of August 13, 1914 (38 Stat., 686), no 
entry man is permitted to go upon lands reserxed for irrigation 
purposes until the Secretary of the Interior shall have established the 
unit of acreage per entry and water is ready to be delivered for the 
land in such unit or some part thereof and such fact has been an¬ 
nounced by said Secretary; that pureuant to said act, the Secretary of 
the Interior on January 15, 1920, by order duly made, an- 

28 nounced that water was available and that entry might be 
made in accordance with the provisions of said order, for lands 

situate in the North Platte Project aforesaid, as shown on farm unit 
plats duly filed, embracing the land here in controversy; that the 
land for which relator made application is by that plat and order 
divided into two farm units; that pursuant to the order and announce¬ 
ment thus made, of which relator might have availed himself, but 
did not, said farm units were duly entered, one known as “Farm Unit 
D” by one E. C. Hinze, and the other, known as “Farm Unit B” by 
one William Wertman; that on July 29, 1920, the application of the 
relator was finally rejected and the case closed, and action was di¬ 
rected to be taken on the applications of the said Hinze and Wertman, 
neither of whom are parties to this action although the granting of 
the prayers of the petition, or any part thereof, would be in deroga¬ 
tion of their rights and adverse to their interests. He denies that 
relator, if deprived of any rights by reason of any of the matters 
complained of in his petition, is without an ordinary and adequate 
remedy and states the fact to be that such a remedy, and the usual 
remedy, lies in a suit against the said Hinze and Wertman or any 
persons to whom patents for said land are issued, to establish a trust; 
for which reason alone, he is advised and submits, the relator is not 
entitled to extraordinary relief by way of mandamus or any direct 
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form of action against the respondent so long as legal title to the said 
land remains, as it now does, in the United States. 

While he admits that the said land is not now and since September 
10, 1919, has not been needed for irrigation works, except for 
29 canals, ditches, and rights of way, in connection with the con¬ 
struction of the said North Platte Project, he denies any and 
all allegations in the petition, if such are intended as averments of 
fact, to the effect that at the time of the first-form withdrawal of said 
land as aforesaid, said lands were not deemed by the Secretary as 
needed and required for irrigation works in connection with said 
project. 

And as to other averments in the petition not herein answered he 
is advised and believes and therefore avers that the same amount to 
conclusions of law which he need not answer. 

Wherefore having made complete answer to said petition and 
return to the rule to show cause, he prays that said nde may be dis¬ 
charged, said petition may be dismissed with his reasonable costs, and 
that he may be permitted to go hence without day. 

JOHN BARTON PAYNE, 

Secretanf of the Interior. 

CHARLES D. MAHAFFIE, 

Solicitor. 

a EDWARD WRIGHT, 

Assisftant Attorney. . 


District of Columbia, ss : 

John Barton Payne, respondent in the above-entitled action, being 
first duly sworn, says that he is acquainted with the contents of the 
aforegoing answer by him subscribed, and is informed that the mat¬ 
ters of fact therein set forth are true; and he believes them to be true. 

JOHN BARTON PAYNE, 

Secretary of the Interior. 


30 Sworn and subscribed to this 13 day of October, 1920. 

Before me: 

[SEAL.] W. BERTRAND ACKER, 

Notcury Public in and for the 

District of Cohiwhio. 


Demurrer to Answer and Rule to Show Cause. 

Filed October 21, 1920. 

Comes now Herbert C. Harden, by J. W. Keener and H. S. Barger, 
his attorneys, and says that the answer to the petition and the return 
to the rule to show cause herein is bad in substance. 

In support of the foregoing demurrer, the following points will be 
urged: » 
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1. That said answer and return states no facts constituting a de¬ 
fense to the case made by said petition. 

‘2. That said answer and return, taken as a whole, amounts to fuid 
is an admission of all the facts set forth and alleged in said petition. 

8. That said answer and return, taken as a whole, amounts to 
nothing more than a demurrer to the petition, and challenges the 
jurisdiction of the court to grant the relief prayed. 

4. Said answer and return is otherwise fatally defective in matters 
of substance, as appears from the face thereof. 

JOHN W. KEENER, 

H. S. BARGER, 

Attorneys for Plaintiff, 

31 Copy mailed Mr. C. E. Wright, Department of the Interior, 

October 20, 1920. 


Opinion of Court. 

Filed January 25, 1921. 

Demurrer of Relatoi' to Respondent*s Answer. 

The Petitioner seeks by the process of Mandamus to compel the 
Secretary of Interior, inter alia, to approve his application for a home¬ 
stead entry, to afford him an opportunity to perfect in himself title 
to the lands covered by the entry and to issue to him a patent for 
said lands when he shall have done and performed all things neces¬ 
sary and requisite to be done and performed by him in order to per¬ 
fect in himself title to said lands. And there is a prayer for general 
relief. 

The questions raised by the pleadings, upon which the case was 
presented and submitted, and in the argument at bar, are whether the 
lands covered by Petitioner’s entry were under the law open to entry 
at the time it was made, and even if they were, whether the Court has 
the power and authority to issue its w^rit of Mandamus under the 
posture and circumstances of the case. We consider the questions in 
the order stated. • 

The lands involved in this proceeding are among those included 
in the great undertaking of the Government to reclaim large areas 
of arid public lands by the methods of irrigation. 

32 The irrigation project required the temporary withdrawal 

of lands within the areas to be reclaimed and necessarily the 
permanent withdrawal of such portions of the lands as would be act¬ 
ually required for the construction and maintenance of the irriga¬ 
tion works determined upon from time to time as the r^ults of sur¬ 
veys and investigations made by the government officials charged 
with the important and responsible task of carrying on the under¬ 
taking to a successful conclusion. 

The various Acts of Congress that authorized and directed this rec¬ 
lamation of arid lands prescribe the requirements which, in general 
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terras, are stated in the preceding paragraph. Sec. 32, Stat. 388, 
36 Stat. 592, 835 and 917 and 38 Stat. 686. 

Two forms of withdrawal of lands for the purposes in view were 
adopted, known in the parlance of the Land office as “First Form 
Withdrawals” and “Second Form Withdrawals.” 

The First Form Withdrawal excluded from all entry the lands 
withdrawn. The Second Form Withdrawal excluded from entry, 
except under the homeftiead lairs, the lands covered by the Witli- 
drawal. In the case of both forms the lands subject to them could 
be restored to entrj^ by the Secretary of Interior when in his judg¬ 
ment it should be determined that they were not required for the 
purposes of the legislation. The legislation also prescribed that when 
lands were pronounced irrigable under any irrigation project, by the 
Secretary, he was directed to give public notice of such irrigable lands 
and the limit of area per entry, which limit should represent 

33 the acreage which, in his opinion, might be reasonably required 
for the support of a family upon such land, and also of the 

charges to be made per acre upon the entry and the number of the 
annual installments in which such charges should be paid and when 
the payments should commence. 

The lands involved in this proceeding together with other lands 
were withdrawn under a Second Form Withdraw'al on February II, 
1903. This left them open to entry under the homestead law, and 
those in suit were entered under date of November 28, 1903, by one 
Milton Trump. Nearly five years later, on August 10, 1908, these 
and other lands were withdrawn under a First Form Withdrawal. 

It is assumed without having occasion to decide it, that this later 
Withdrawal did not impair any rights of Trump that may have 
attached under his entry. 

Five years still later, that is on August 4, 1913, Trump relin¬ 
quished to the United States all his rights under his entry and there¬ 
upon and in virtue thereof on August 6, 1913, his entry was can¬ 
celled. Six years thereafter, that is on September 2, 1919, the Pe¬ 
titioner made the entry, the rejection of which by the Secretary, is the 
cause of action presented by the Petition. 

About a year subsequent to the cancellation of Trump’s entry, 
and on August 13, 1914 Congress enacted the law upon which the 
Petitioner mainly relies in the assertion of the rights claimed by 
him in his Petition. 

This Act, among other things, amended section 5 of the Act of 
June 25, 1910. The section in its original form and as amended, 
first on February 18, 1911 and then on August 13, 1914, fol¬ 
lows: 

34 “Sec. 5. That no entry shall be hereafter made and no 
entryman shall be permitted to go upon lands reserved for 

irrigation purposes until the Secretary of the Interior shall have es- 
tabUshed the unit of acreage and fixed the water charges and the 
date when the water can be applied and made public announcement 
of the same.” 

Approved, June 25, 1910 (36 Stat., 835). 
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‘Sec. 5. That no entry shall be hereafter made and no entryman 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit of 
acreage and fixed the water charges and the date when the water 
can be applied and make public announcement of the same: Pro¬ 
vided, That where entries made prior to June twenty-fifth, nineteen 
hundred and ten, have been or may be relinquished in whole or in 
part, the lands so relinquished shall be subject to settlement and 
entry under the homestead law as amended by an act entitled ‘An 
act appropriating the receipts from the sale and disposal of the pub¬ 
lic lands in certain States and Territories to the construction of irri¬ 
gation works for the reclamation of arid land,^ approved June seven¬ 
teen, nineteen hundred and two (Thirty-second Statutes at Large, 
page three hundred and eighty-eight).'” 

Approved, February 18, 1911 (36 Stat., 917). 

“ ‘Sec. 5. That no entry shall be hereafter made and no entryman 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit of 
acreage per entry, and water is ready to be delivered for the land 
in such unit or some part thereof and such fact has been announced 
by the Secretary of the Interior: Provided, That where entries made 
prior to June twenty-fifth, nineteen hundred and ten, have been or 
may be relinquished, in whole or in part, the lands so relinquished 
shall be subject to settlement and entry under the reclamation law.' ” 

Approved, August 13, 1914 (38 Stat., 686). 

It is by virtue of the language of the proviso in the above quoted 
amendment of August 13, 1914 that the Petitioner claims the right 
to the remedy that he seeks in this proceeding. He contends that 
the lands covered by his entry were lands for which an entry 
(Trump's) was “made prior to June 25th, 1910'' and then re¬ 
linquished and hence “subject to settlement and entry under the 
reclamation law”. (Italics by the Court.) He insists that the 
true and only meaning of this amendment is that if prior to 
35 June 25, 1910 there had been an authorized entry by some¬ 
one, who then relinquished it, the land remained subject to 
reentry by another, and this right could not lawfully be denied by 
the Secretary of the Interior. At this point it is proper to recall that 
the Petitioner does not pretend to claim that he acquired any rights 
from Trump who absolutely relinquished his rights to the United 
States more than six years before the Petitioner made his entry. 
And when this relinquishment took effect the lands involved at 
once fell under the First Form Withdrawal of August 10, 1908, 
which was more than eleven years before Petitioner’s entry was 
made, and it was not until a somewhat later period that official 
declaration was made that the lands in question were not needed for 
irrigation construction purposes. To be exact on September 10,1919, 
eight days after the entry by the Petitioner. 

It was not until January 15, 1920 that the Secretary having de- 

4—3619a 
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termined that these and other lands were irrigable, gave notice 
thereof and of the limit of area per entry, of the charges to be made 
per acre and the water rentals to be exacted, etc. 

The Secretary of the Interior on the other hand insists that the 
amendment in question was intended to and only does operate in 
favor of original entrymen who became such prior to June 25, 1910, 
and who had relinquished their entries, and in favor of those who 
claim under, by and through them. That the legislation was 
remedial in character and was only intended to protect from the 
loss of improvements made to land entered, those who had been un¬ 
able, for one reason or another, to carry their entries to patent 

36 under the homestead laws, and hence had relinquished them. 
That it did not intend to confer entry rights on other persons 

not connected by privity with the original entrymen, especially when 
so to do might be to defeat, in part at least, the great purposes of 
the Reclamation projects. And, in effect, the Secretary contends 
that a consideration of the old law, the mischief and the remedy 
provided, requires the interpretation that he has given to the amend¬ 
ment of August 13, 1914. 

The rights given to the beneficiaries of the amendment are those 
of “settlement and entry under the ReclamcUion Law”. What does 
this mean? Does it mean a right of entry upon lands withdrawn 
under a Fiist Form Withdrawal and even though the lands are 
actually required for construction purposes? Does it mean a right 
of entry upon such lands not declared irrigable by the Secretary, 
and as to which he has not as yet determined the limit of area per 
entry or the charges wdiich shall l)e made per acre upon the entry 
and for water rentals? 

It must be borne in mind that when on August 6, 1913 Trump’s 
entry was cancelled as a result of his relinquishment of all of his 
rights as an entryman to the United States, made two days before, 
the lands entered by him at once became subject to the First Form 
Withdrawal of August 10, 1908, and it was not until September 10, 
1919 that there was official announcement made that these lands 
were not needed by the United States for irrigation construction 
purposes. 

It is conceded by the Respondent that the effect of the 

37 proviso introduced into section 5 of the Act of Congress of 
June 25, 1910, by the Amendment of August 13, 1914, was 

to give to entrymen whose entries wTre made prior to June 25, 1910, 
and those claiming under them by privity, where the entries had 
been or might be relinquished in whole or in part, a right of settle¬ 
ment and entry under the Reclamation Lam, upon the lands so re¬ 
linquished. But he insists that the law goes no farther than this. 
Certainly not to the extent of permitting strangers to the original 
entry, such as the Petitioner appears to be, to make a new and inde¬ 
pendent entry upon lands withdrawn by a First Form Withdrawal, 
not yet declared irrigable, and as to which the Secretary has not yet 
determined the limit of area per entry or the charges which shall be 
made per acre upon the entry and for water rentals, all of which 
is required to be done by the provisions of the Reclamation Law, 
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under which the right of settlement and entry is permitted under the 
amendment of August 13, 1914. 

An examination of the legislation upon this subject discloses no 
reason why such a right as claimed by the Petitioner in this case, 
should have been granted. 

Indeed bearing in mind the purposes of the legislation as they 
are plainly revealed in it, reasons against such right are clearly indi¬ 
cated throughout. 

It is clear, the Court thinks, that in testing the claim of the Peti¬ 
tioner to the remedy here sought, he cannot rely upon any supposed 
derivative rights from the Trump entry, and it is only upon the 
theory that the Act of August 13, 1914 gave an entry character to 
the lands themselves, because of such a previous entry as Trump’s, 
that his contention can be considered. 

38 Upon cancellation of Trump’s relinquished entry, the 
lands were not then subject to entry because they had been 

conii)letely withdrawn from entry by the First Form Withdrawal of 
August 10, 1908 (32 Stat. 388). This is made very clear by sec. 5 
of the Act of June 25, 1910, 30 Stat. 835. But in order to protect 
those homestead entries which had been made by virtue of the provi¬ 
sions of the act of June 17, 1902, and where Second Form With¬ 
drawals liad taken place. Congress two days before and on June 23, 
1910, gave to the owners of such entries the right to assign them, or 
any part thereof, to other persons, provided that such entrymen 
coidd make satisfactory proof of residence upon and improvement 
and cultivation of the lands entered for the five years required by 
law—36 Stat. 592. Trump, the original entry man, does not appear 
to have taken advantage of the opportunity offered by this last 
mentioned act, but instead something more than three yeare later, 
and nearly ten yeai*s after his entry, executed an absolute relinquish¬ 
ment to the United States of all of bis rights. And he did this not¬ 
withstanding the further remedial legislation of February 18, 1911. 

This legislation as to lands iq)on which entries had been made prior 
to June 25, 1910 and which entries had been or might be relinquished 
in whole or in part, permitted settlement and entry thereon under 
the homestead law as amended by the Reclamation Act of •hine 17, 
WO'2, This act as we have seen, permitted homestead entries in the 
case of Second Form Withdrawals, but not in the case of First Form 
Withdrawals. The later amendment of the Act of February 18, 
1911, by the Act of Aug. 13, 1914, seems to have done 

39 no more than to make lands upon which entries of the 
character of Trump’s have been made, subject to entry and 

settlement under the Reclamation I^avv, in favor of those claiming 
under the earlier entries. 

From the foregoing review of the legislation under consideration 
and the facts of the case, the Court is of the opinion that the interpre¬ 
tation of the law made by the Respondent is a possible one. Accord¬ 
ing to that intei-pretation. Trump and his assignees are protected as 
the Congress undoubtedly intended to protect them. But the law 
is not extended to one who like the petitioner is not an assignee of 
Trump, immediate or remote, but a person who attempts to make an 
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original entry under the Reclamation law upon land which has been 
withdrawn thereunder by a First Form Withdrawal. Being a pos¬ 
sible interpretation this Court must not attempt to reverse the 
Respondent in a Mandamus proceeding. 

United States ex rel. Alaska S. C. Co. v. Lane, 250 U. S., 549. 

United States ex rel. Wattis v. Lane, 48 Wash. L. R., 36. 

It should be added that the answer of the Respondent to which 
Relator’s demurrer is directed discloses that the lands in question 
are subject to pending applications for entries by persons not parties’ 
to this proceeding, and it may well be that for that reason and under 
the rule recognized by the Court of Appeals in United States ex rel. 
Hall vs. Lane, 48 App. 279, 281^, this Court should not interfere. 

The Relator’s demurrer must be overruled, and it is so Ordered, 
January 25th, 1921. 

F. L. SIDDONS, 

Justice, 


40 Memorandum, 

January 25, 1921.—Demurrer to answer overruled. 

Supreme Court of the District of Columbia. 

Friday, February 4th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ ♦ 

Come now the parties hereto, by their respective attorneys of record 
and thereupon the petitioner by his said attorney elects to stand upon 
his demurrer to respondent’s answ’er, overruled by the Court on the 
25th day of January, 1921, and thereupon judgment is ordered. 

Wherefore it is considered that the Rule to Show Cause herein 
issued be, and is hereby discharged and the petition dismissed and 
that respondent recover of petitioner his costs of defense to be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment, the petitioner by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for costs on appeal is hereby fixed in the 
sum of One Hundred Dollars, or with leave granted pursuant to 
agreement of attorneys to deposit Fifty Dollars ($50.00), with the 
clerk in lieu of such undertaking. 
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41 Memorandum, 

February 28, 1921.—Undertaking on appeal approved and filed. 

Designation of Record. 

Filed March 17, 1921. 

The Clerk will please include in the transcript of record on appeal 
the following: 

1. Petition for Mandamus and exhibits thereto. 

2. Rule to Show Cause. 

3. Respondent’s Answer to petition and Rule. 

4. Demurrer to Answer. 

5. Opinion of court. 

6. Memo, overruling demurrer, etc., and appeal. 

7. Memo, of filing and approval of appeal bond. 

8. This designation. 

9. Assignment of errors. 

H. S. BARGER, 

JOHN W. KEENER, 

' Attorneys for Plaintiff. 

Assignment of Errors. 

Filed March 21, 1921. 

♦ ♦ ♦ ♦ ♦ ♦ 

42 The plaintiff, Herbert C. Harden, assigns error committed 
by the court below as follows: 

1. The court erred in holding that privity must exist as between 
one seeking to enter public land under the Act of August 13, 1914, 
and a party relinquishing an entry made prior to June 25, 1910. 

2. The court erred in holding that the construction by the defend¬ 
ant of the acts here involved is a possible one, and must for that 
reason be upheld. 

3. The court erred in holding that, when the prior entry man re¬ 
linquished, the so-called first-form withdrawal operated to preclude 
entry by plaintiff under the Act of Au^st 13,1914. 

4. The court erred in overruling plaintiff’s demurrer to the answer 
herein. 

6. The court erred in refusing to issue the writ of mandamus as 
praved. 

JOHN W. KEENER, 

H. S. BARGER, 

Attorneys for Plamtiff. 
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43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 42, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64204 at Law, wherein The 
United States of America, Ex Relatione Herbert C. Harden is Plain¬ 
tiff and John Barton Payne, Secretary of the Interior, is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
12th day of April, 1921. 

[Seal of Supreme Court of the District of Columbia. 1 

MORGAN H. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3619. The United States of America ex relatione Herbert C. 
Harden, appellant, vs. Albert B. Fall, Secry., &c. Court of Appeals, 
District of Columbia. Filed Apr( 14, 1921. Henry W. Hodges, 
clerk. 


(4042) 







y . , •’S 






'••V i%; . x-; -o/ 


t .-yJ'.. 




. V u- 1 if <L. iji 


-■ '■ A,: 


Jn % 


'-ft -■....: j;.-:.' : \ 


X ^ 




of ttyf i|tBtmt of (Eolumbta 


OCTOBER TERM, 1921. 


No. 3619. 

• . , ‘A , 

No. 7, Special Calendar. . 


The United States op America Ex Relatione 

Herbert C. Harden, ' 

. Appellant, ', 


Albert B. Fall, Secretary, op the Interior, 

' ■ Appellee. 


BRIEF FOR APPELLANT 


John W. Keener, 

H. S. Barger, . 

Attorneys for Appellant 


"A. R. Honnold, 

, of Counsel. 


** i* -A ' 


PBS88 OF NaXIONAL PtBLIsmOO CQ^ WASBtNQTOK/D. €. V 


- V r A 


•> 'v. 


■ kjOrT--' 




, . :i I/'/. ^ 


f'i 














3n 

OInurt of Appeals 

of iiatriirt nf Columbia 


OCTOBER TERM, 1921. 


No. 3619. 

No. 7, Special Calendar. 


The United States of America Ex Relatione 

Herbert C. Harden, 

Appellant, 

vs. 

Albert B. Fall, Secretary of the Interior, 

Appellee. 


BRIEF FOR APPELLANT. 

This is an appeal from- a judgment of the 
Supreme Court of the District of Columbia over¬ 
ruling Appellant’s demurrer to the answer of the 
Appellee to a petition for the writ of mandamus, 
and dismissing said petition. 

For convenience, the Appellant will be herein 
referred to as the petitioner, and the Appellee as 
the respondent. 


statement of Facts. 


As will appear from paragraphs I to V, in¬ 
clusive, of the petition for the writ of mandamus 
(R. 2 and 3), the west V 2 S. W. Sec. 23, and 
the East S. E. y^ Sec. 22, Township 25 N, R. 
63 W, 6th Principal Meridian, within the Chey¬ 
enne, Wyoming, Land District, was, on February 
11, 1903, withdrawn by the then Secretary of the 
Interior, under a so-called second-form with¬ 
drawal from entry and use for all purposes ‘^ex¬ 
cept under the homestead laws,’^ as provided by 
Section 3 of the Act of June 17, 1902, infra; 
that on November 28, 1903, said land was cov¬ 
ered by a homestead application of one Milton 
Trump; that on the 10th day of August, 1908, 
there was approved a request for the withdrawal 
of said land under the so-called first-form with¬ 
drawal, such being the one used when lands were 
needed for construction purposes under said Act 
of June 17, 1902, known as the Reclamation Act; 
that on August 6, 1913, said Trump relinquished 
to the United States all his right, title, interest, 
and claim to said land; and that on September 2, 
1919, petitioner filed his application for home¬ 
stead entry of said land under the Act of August 
13, 1914, which, together with the prior act of 
February 18, 1911, ‘amended said Reclamation 
Act of June 17,1902. (See infra.) 

As will further appear from said petition for 
mandamus (paragraphs VII and VIII), petition- 
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er’s said application for homestead entry was re¬ 
jected, first by the local land office in Wyoming, 
secondly, by the Commissioner of the General 
Land Office, and, finally, those actions were af¬ 
firmed by the respondent; but in doing so he un¬ 
equivocally admitted that the land in question was 
not needed for construction purposes under the 
Act of June 17, 1902, and that the withdrawal 
should have been changed to the second form and 
the land thus restored to entry under the home¬ 
stead laws. (See Exhibit H, Record p. 18.) 

Argument 

Petitioner contends that, the land having been 
entered by Trump prior to June 25,1910, and-sub¬ 
sequently relinquished. Petitioner had the right, 
under the plain provisions of the Acts of Febru¬ 
ary 18,1911, and August 13,1914, to make home¬ 
stead entry thereof; and that the respondent's fail¬ 
ure to do that which he admittedly should have 
done, namely, restore the lands to entry because 
they were not needed for construction purposes, 
cannot operate to deprive the petitioner of that 
right. 

We will first discuss Assignment of Error No. 
3 (R. 29), which reads as follows: 

‘The court erred in holding that when the 
prior entryman relinquished, the so-called 
first-form withdrawal operated to preclude 
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entry by plaintiff under the Act of August 
13, 1914/’ 

The pertinent part of Section 3 of the Reclama¬ 
tion Act (approved June 17, 1902, 32 Stat. L. 
388), reads as follows: 

Sec. 3. That the Secretary of the Interior 
shall, before giving the public notice provided 
for in section four of this act, withdraw from 
public entry the lands required for any irri¬ 
gation works contemplated under the pro¬ 
visions of this act, and shall restore to public 
entry any of the lands so withdrawn when, 
in his judgment, such lands are not required 
for the purposes of this act; and the Secre¬ 
tary of the Interior is hereby authorized, at 
or immediately prior to the time of beginning 
the surveys for any contemplated irrigation 
works, to withdraw from entry, except under 
the homestead laws, any public lands believed 
to be susceptible of irrigation from said 
. works: 

By Section 5 of an Act approved June 25, 1910 
(36 Stat. L. 835), Congress provided that: 

Sec. 5. That no entry shall be hereafter 
made and no entryman shall be permitted to 
go upon lands reserved for irrigation pur¬ 
poses until the Secretary of the Interior shall 


5 


have established the unit of acreage and fixed 
the water charges and the date when the 
water can be applied and made public an¬ 
nouncement of the same. 


By Act approved February 18, 1911 (36 Stat. 
L. 917), Congress amended the foregoing Section 
5 of the Act of June 25, 1910, as follows: 


“Sec. 5. That no entry shall be hereafter 
made and no entryman shall be permitted to 
go upon lands reserved for irrigation pur¬ 
poses until the Secretary of the Interior shall 
have established the unit of acreage and fixed 
the water charges and the date when the 
water can be applied and make public an¬ 
nouncement of same: Provided, That where 
entries made prior to June twenty-fifth, nine¬ 
teen hundred and ten, have been or may be 
relinquished in whole or in part, the lands so 
relinquished shall be subject to settlement and 
entry under the homestead law as amended 
by an act entitled ‘An act appropriating the 
receipts from the sale and disposal of the pub¬ 
lic lands in certain States and Territories to 
the construction of irrigation works for the 
reclamation of arid lands,’ approved June 
seventeenth, nineteen hundred and two 
(Thirty-second Statutes at Large, page 
three hundred and eighty-eight).” 
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By Section 10 of an Act approved August 13, 
1914 (38 Stat. L. 686), said Section 5 of the Act 
of June 25, 1910, was further amended to read as 
follows: 

‘‘Sec. 5. That no entry shall be hereafter 
made and no entryman shall be permitted to 
go upon lands reserved for irrigation pur¬ 
poses until the Secretary of the Interior shall 
have established the unit of acreage per entry, 
and water is ready to be delivered for the land 
in such unit or some part thereof and such 
fact has been announced by the Secretary of 
the Interior: Provided^ That where entries 
made prior to June twenty-fifth, nineteen 
hundred and ten, have been or may be re¬ 
linquished, in whole or in part, the lands so 
relinquished shall be subject to settlement 
and entry under the reclamation law.’^ 

We submit that the foregoing provisions are 
plain and do not warrant the construction given 
them by respondent and the court below. 

Assignment of Error No. 1 (R. 29), reads as 
follows: 

“The court erred in holding that privity 
must exist as between one seeking to enter 
public land under the Act of August 13,1914, 
and a party relinquishing an entry made 
• prior to June 25, 1910.” 
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The lower court clearly erred in holding that 
privity must exist between the relinquishing 
entryman and one seeking to make a subsequent 
entry under the Act of August 13, 1914. (See 
Lower Courtis opinion R. 26-27.) The Acts here¬ 
inbefore quoted disclose no intention on the part 
of Congress that any such privity must be»found 
to exist; and, furthermore, the Act of June 23, 
1910 (36 Stat. L., 592), referred to by^the lower 
court (R. 27) as requiring or contemplating such 
privity, does not, by its plain terms, apply to the 
case here under consideration. It applies only 
where entrymen have complied with general re¬ 
quirements of the homestead laws for a period of 
5 years, and desire to sell or assign to another. It 
contemplates merely that the assignee may perfect 
the title and receive patent to the land in the place 
and stead of the assignor or original entryman, 
'without a re-e'ut'ry as plainly provided for by the 
Acts of February 18, 1911, and August 13; 1914. 

Assignment of Error No. 2, R. 29: 

‘The Court erred in holding that the con¬ 
struction by the defendant of the Acts here 
involved is a possible one, and must for that 
reason be upheld.’^ .. 

We submit that if a possible construction is used 
to read something into legislation which Congress 
has not seen fit to express therein, it will not be 
upheld. In the case of Pa'yne v. Ce'nt'rfUf Pacific 
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Railway Co., decided by the Supreme Court of 
the United States February 28, 1921, the Secre¬ 
tary of the Interior contended that a withdrawal 
for power site and other public purposes under 
authority vested in him could and did operate 
to authorize the cancellation of an indemnity 
selection by the plaintiff company made under 
authority of Congress. In holding that an in¬ 
junction would lie to restrain the Secretary from 
cancelling the plaintiff’s selection, the court, 
speaking through Mr. Justice VanDeventer, said 
in part: » 

‘‘Our conclusion is that in giving effect to 
the withdrawal as against the prior selection, 
which admittedly was valid when made, the 
appellants departed from a plain official duty, 
and that to avoid the resulting injury to the 
plaintiff, for which no other remedy is avail¬ 
able, an injunction should issue directing a 
disposal of the selection on its merits unaf¬ 
fected by the withdrawal.” 

In that case, the Secretary threatened to cancel 
the entry of the plaintiff; and in the case here 
under consideration he has refused to allow an 
entry. There, he tried to undo that which he had 
properly done, and injunction was, therefore held 
the proper remedy. Here, the act complained of 
being his refusal to perform a plain official duty 
by allowing the petitioner’s application for entry, 
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mandamus is the proper remedy. His erroneous 
construction of the law is as much involved in one 
case as in the other; and we submit that the writ 
should have issued, as prayed. In other words, 
if the Secretary’s contention as to the effect of 
his withdrawal for power site and other purposes 
was erroneous in the Payne case and the same was 
corrected by the courts to the extent of preventing 
by injunction the doing of something which he had 
no right to do, the courts have the right, by the 
writ of mandamus, to compel him to do that which 
the Acts of February 18, 1911, and August 13, 
1914, very plainly and explicitly require him to 
do. This contention does not overlook the admis¬ 
sion by the Secretary that the land here involved 
was not needed for construction purposes and 
should have been restored to homestead entry. 

Respectfully submitted. 


A. R. Honnold, 
of Counsel. 


John W. Keener, 

H. S. Barger, 
Attorneys for Appellant. 












SUBJECT INDEX. 


Pag*. 

Case. 2-9 

Argument. 9-18 

Appellee’s contentions. 19-20 

Appellant’s brief. 21-22 

Appendix. 23-26 

TABLE OF CASES. 

Byron v. U, S, (259 Fed. 371). 12 

Duncan Townsite Co. v. Lane (245 U. S. 308). 20 

Ex parte Annie J, Parlcer (40 L. D. 406). 18 

FoUz V. Payne (269 Fed. 621). 20 

Payne v. Central Pac. By. Co. (U. S.). 21 

Santa Fe Pac. By. Co. v. Lane (244 U. S. 492). 19 

TJ. S. ex rel. Alaslca, etc., Co. v. Lane (250 U. S. 549). 19 

U, S. ex rel. HaU v. Lane (48 App. D. C. 279). 20 

U. S. ex rel. HaU v. Payne (254 U. S. 343). 19 

V. S. ex rel. McBride v. Schurz (102 U. S. 378). 20 

TJ. S. ex rel. Bedfidd v. Windom (137 U. S. 636). 20 

U. S. ex rel. Wattis v. Lane (266 Fed. 1005). 19 

67468-21-1 (l) 






















In the Court of of the District of 

Columbia. 

October Term, 1921. 

United States ex rel , Her- 
bert C. Harileii, appel¬ 
lant, 

V, 

Albert B. Fall, Secre- 
tary of the Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 

The appeal in this case lies from a judgment dis¬ 
missing appellant’s petition for a writ of mandamus 
whereby it was sought to compel the Secretary of the 

Interior to approve appellant’s application for a cer- 

• 

tain homestead entry, to afford him ai\ opportunity 
to perfect title to the land covered by the applica¬ 
tion, to issue to him a patent in fee simple when ap¬ 
pellant had done and performed all things necessary 
to the perfecting of title, to cancel and withdraw any 
approval of any other application for the land, to 
refuse approval of any application made other than 
by appellant, etc., etc. 


No. 3619. 

No. 7, Special Calendar. 


( 1 ) 
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An answer was made to the petition and the appel¬ 
lant demurred to that answer. For reasons stated 
in his opinion (Record, p. 23), the learned trial judge 
overruled the demurrer and (appellant standing on 
his demurrer) dismissed the petition. 

THE CASE. 

Harden applied for the land in controversy Sep¬ 
tember 2, 1919. Copy of his application appears on 
page 15 of the Record. His application was rejected 

on the ground that the land was withdrawn from 

% 

entry under the first form of withdrawal authorized 
by the Act of June 17, 1902 (32 Stat., 388), and was 
not subject to any form of appropriation. 

Rejection of the application was affirmed on ap¬ 
peal and on motion for rehearing. (Relator^s Ex¬ 
hibits H and I, Record, pp. 13-19.) 

The point in this case, so far as the merits are con¬ 
cerned, is simply whether or not the land in contro¬ 
versy was subject to homestead entry on September 
2, 1919. 

The reclamation law (act of June 17, 1902, supra, 
Sec. 3) provided for two forms of withdrawal from 
entry of lancf within a reclamation project. 

A ‘‘first form withdrawal^^ means a withdrawal 
for “works,’^ or, as we commonly say, for “construc¬ 
tion’’ purposes. The authority for this withdrawal 
is found in this language of Sec. 3: 

That the Secretary * ♦ ♦ shall * * * 
withdraw from public entry the lands re¬ 
quired for any irrigation works contemplated 
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under the provisions of this act, and shall 
restore to public entry any of the lands so 
withdrawn when, in his judgmenty such lands 
are not required for the purposes of this act. 
[Italics supplied.] 

A withdrawal under the first form excluded all 
forms of public entry,without' any exception 
noted in the act, because the land so withdrawn is 
to be used for works’^ (i. e., reservoirs, etc.) in the 
construction of the irrigation projects—that is, as 
the means of providing for the irrigation of the 
lands later to be thrown open to disposition under 
the reclamation law. 

Now a second form withdrawal'’ refers to land 
which it is proposed to irrigate and not to land to 
be used for works essential to irrigation. The sec¬ 
ond form withdrawal" is authorized by this lan¬ 
guage of Sec. 3. 

And the Secretary * * ♦ ig hereby au¬ 
thorized, at or immediately prior to the time 
of beginning the surveys for any contem¬ 
plated irrigation works, to withdraw from 
entry, except under the homestead lawSy any 
public lands believed to be susceptible of irri-^ 
gation from said works. [Italics supplied.] 

The language authorizing the first form with*? 
drawal" should be noticed. The Secretary “shall" 
withdraw land required for any contemplated irrir 
gation works (and this necessarily implies that his 
judgment is to be exercised in determining what 
land may be required), and he shall restore to entry 
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any lands so withdrawn ^^when, in his judgment, such 
lands are not required for construction^' purposes. 
In other words, it is conceivable that he may with¬ 
draw land for works which, it will ultimately develop, 
are not actually required; and ‘‘when," in his judg¬ 
ment, he finds out that the land is not so needed, 
then he is to restore it to public entry. 

In the case at bar the land was withdrawn under 
the second form on February 11, 1903; that is, it 
was believed to be susceptible of irrigation. This 
form of withdrawal permitted a homestead entry, 
and on November 28, 1903, one Trump made such 
an entry. (Record, pp. 20, 21.) Later, August 10, 
1908, the Secretary adjudged that certain land in 
the North Platte project, including this land, was 
needed in the construction of the contemplated 
irrigation works for said project. So on that day he 
withdrew this land under the first form. 

Of course that did not adversely affect Trump's 
right. His homestead settlement, so long as he 
complied with the law, was good. It preceded, and 
was paramount to, the “first form withdrawal" as 
long as his relation to the land as a homesteader 
persisted. Upon extinguishment of his entry, and 
not before, the first form withdrawal would attach. 
Putting it another way, the withdrawal was good 
against every one except Trump. 

On August 6, 1913, Trump, by formal writing (see 
Record, p. 14), relinquished to the United States all 
. his right, title and claim to the land, and his entry 
’ was duly canceled on August 6, 1913. 
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Unless by reason of something else a contrary con¬ 
clusion is forced, the ‘^first form withdrawal” eo 
instanti completely attached to the land. No one 
could enter it or appropriate it under any “public 
entry” unless and until the Secretary, exercising his 
judgment in determining that the land was not re¬ 
quired for irrigation works, restored it to public 
entry. It was not until September 10, 1919, that 
any information was afforded the Secretary whereon 
he could exercise judgment, and that information 
(Record, p. 17), the certificate of the project manager, 
was to the effect that the land was not needed for 
construction purposes, except for canals and ditches 
and rights of way, in connection with the project. 
Preceding the “first form withdrawal,” it must be 
borne in mind, was a “second form withdrawal.” 
The land is irrigated—^reclaimed. Now, while Sec. 
3 of the Act of June 17, 1902, permitted a homestead 
entry on land within a second form withdrawal, 
such an entry was subject to all the provisions, limi¬ 
tations, conditions, etc., of the reclamation act. 
Trump^s entry in terms was so made. (Appellant's 
Exhibit C-1, Record, p. 8.) Appellant's application 
to enter was “under Section 2289, Act of June 17, 
1902 (32 Stat., 388), and Sec. 10, Act of August 13, 
1914 (38 Stat., 369.) ” (Record, p. 15.) 

But, by the Act of June 25,1910, as amended by the 
Act of August 13, 1914, no entryman, after June 25, 
1910, is permitted to go upon the lands reserved for 
irrigation purposes (“second form withdrawal”) until 



the Secretary has established the unit of acreage per 
entry and water is ready to be delivered for the land, 
and the Secretary has announced the fact. (Record, 

p. 21.) 

In this case, on January 15, 1920, by order duly 
made, the Secretary announced that water was avail¬ 
able and that entries might be made for lands as 
shown on farm unit plats duly filed. The land in 
controversy is by that plat and order divided into 
two farm units B and D. Appellant might have had 
the benefit of this opening, but he did not avail him¬ 
self of it. One Hinze entered ‘‘Farm Unit D” and 
one Wertman likewise entered “Farm Unit B.’’ 
(Record, p. 21.) 

Appellant stood on his application of September 2, 
1919, for the whole 160 acres, although any home¬ 
stead entry in a second form withdrawal was subject 
to trimming down to the size of whatever farm unit 
might ultimately be established. July 29, 1920, 
appellant's application was finally rejected, the case 
was closed, and action on the applications of Hinze 
and Wertman was directed. 

It must be kept in mind that appellant’s applica¬ 
tion to enter was made on September 2, 1919, whep 
the land was still within a first form withdrawal; 
that even if thereafter such withdrawal was revoked, 
the second form withdrawal was left; and that not 
until January 15, 1920, was the land thrown open to 
entry under the reclamation law. It could not have 
been opened to such entry before that time under the 




7 


law. Furthermore, if Trump^s entry had not been 
relinquished, Trump himself would have been obliged 
to elect between farm units B and D. He could not 
have taken both. Sec. 3 of the Act of June 17, 1902, 
authorized final disposal in tracts of 40 minimum, 
160 acres maximum, and Sec. 4 directed the Secre¬ 
tary to fix the limit of area per entry based upon the 
requirements for the support of a family upon the 
particular lands in question. (By Act of June 27, 
1906, 34 Stat., 519, he was authorized to fix the unit 
as low as 10 acres.) 

Harden can not have greater rights than Trump 
would have had. We are confident that considera¬ 
tion of this case would stop right here were it not 
for one further element. 

It is this: 

Appellant contends that inasmuch as Trump had 
relinquished his homestead entry, the land was 
subject to his entry by virtue of certain provisions in 
the Acts of February 18, 1911 (36 Stat., 917), and 
August 13, 1914 (38 Stat., 686). The first-men¬ 
tioned act amended Sec. 6 of an act passed June 25, 
1910 (of which more anon), so as to read: 

That no entry shall be hereafter made and 
no entryman shall be permitted to go upon 
lands reserved for irrigation purposes until the 
Secretary of the Interior shall have estab¬ 
lished the unit of acreage and fixed the water 
charges and the date when the water can be 
applied and make public announcement of the 
same: Providedy That where entries made 
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prior to June 25, 1910, have been or may be 
relinquished in whole or in part, the land so 
relinquished shall be subject to settlement 
and entry under the homestead law as amended 
(by the act of June 17, 1902). 

This act was in turn amended August 13, 1914, so 
as to read: 

That no entry shall be hereafter made and no 
entryman shall be permitted to go upon lands 
reserved for irrigation purposes until the 
Secretary of the Interior shall have established 
the unit of acreage per entry and water is 
ready to be delivered for the land in such 
unit or some part thereof, and such fact has 
been announced by the Secretary of the 
Interior: Provided, That where entries made 
prior to June 25, 1910, have been or may be 
relinquished, in whole or in part, the lands so 
relinquished shall be subject to settlement 
and entry under the reclamation law. 

Appellant’s argument is something like this: Trump 
had an entry made prior to June 25, 1910. Trump 
relinquished the whole entry in 1913. Therefore the 
land so relinquished was subject to settlement and 
entry under the reclamation law on September 2, 
1919; and he, appellant, made such an entry on 
that day. 

There are two other cases similar to, and by 
stipulation dependent upon, this case. 

No. 3620, U. S, ex rel. Haldeman v. The Secretary, 
differs from this case in that the original entryman 
relinquished his entry on February 14, 1910. 
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No. 3621, U, S. ex rel. Loibl v. The Secretary, 
differs in the same respect—^the relinquishment was 
on January 18, 1910. 

In brief, in the two cases where the record on 
appeal is imprinted, the relinquishments were effec¬ 
tive before the passage of the act of June 25, 1910; 
in this case, the relinquishment was subsequent. 
Maybe the difference does not affect the result; but 
it will be helpful in argument. 

ABOUMENT. 

Up to June 25, 1910, the reclamation law permit¬ 
ted a homestead entry, subject to that law, of land 
embraced in a “second form withdrawal”—i. e., land 
reserved for irrigation 'purposes as distinguished from 
irrigation 'works, land of the latter sort being with¬ 
drawn in the “i&rst form” and not subject to any 
“public entry.” But on the above date Congress 
passed an act (36 Stat., 835) stopping the right of 
entry allowed by the act of 1902, Sec. 5 providing: 

That no entry shall be hereafter made and 
no entr 5 unan shall be permitted to go upon 
lands reserved for irrigation purposes until 
the Secretary of the Interior shall have estab¬ 
lished the unit of acreage and fixed the water 
charges and the date when water can be sup¬ 
plied and made public announcement of the 
same. 

Attention to the language discloses the thought 
controlling the purpose of the legislative mind. 
Under the existing law no entry could be made and 




no entr 5 rman was permitted to go upon lands reserved 
for irrigation works under a first form withdrawal, 
because such land was held for use in the manage¬ 
ment of the project and not for disposition to any¬ 
one. So there was no occasion for an inhibition of 
entry ‘^hereafter” as to such lands. The only entry 
which could be limited was the homestead entry pre¬ 
viously permitted on land within a second form with¬ 
drawal. Obviously, then, the act of 1910 affects 
land within such a withdrawal and has no operation 
at all on a first form withdrawal. 

Eliminating just now the first form withdrawal in 
the case, the situation was that prior to June 25,1910, 
Trump could have entered the land (as he did) under 
the homestead law; but if he had not made such an 
entry before June 25, 1910, after that date he could 
have made no entry until the Secretary had estab¬ 
lished the unit, fixed the water charges, etc., which 
was not done, as to this land, until January 15, 1920. 

Or, still ignoring the first form withdrawal, suppose 
that Trump had grown tired of awaiting the reclama¬ 
tion of this arid land, had expended all his available 
money in making improvements and in living, and 
could no longer maintain the residence on his claim, 
which the law required of him. Prior to June 25, 
1910, there was a way out. He might have found 
some one with larger capital and greater patience who 
would be willing to reimburse him for his improve¬ 
ments and slip into his shoes. The way out in such 
a case is through filing a relinquishment and per- 
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mitting the purchaser of the improvements—^the 
buyer of the relinquishment—^to enter. But after 
June 25, 1910, that could not be done; of course, 
another could still buy the improvements and the re¬ 
linquishment, but no one would for the obvious and 
quite excellent reason that under the act of 1910 the 
purchaser could not enter or go upon the land until 
the Secretary had established the farm unit, etc. 

Trump did not relinquish until 1913, but the entry- 
men in the other cases relinquished before June 26, 
1910. But none relinquished in favor of anybody 
else. It is conceded that neither the appellants nor 
anyone else is in privity with any one of those 
original entrymen. For aught that to the contrary 
appears, the United States itself may have p\m;hased 
these relinquishments in order to get rid of the only 
entries that barred the full effect of the first form 
withdrawal made in 1908. We do not say that that 
is so; but if the project had so far developed at the 
dates of these relinquishments so that it was obvious 
to the reclamation officers that the lands would be 
required for reservoir or other works essential to 
the project, then it would have been necessary for 
the Government to have compensated the entrymen 
for the extinguishment of their rights. None of them 
having a title subject to the ordinary form of convey¬ 
ance, the result would have been effected by their 
filing relinquishments. 

When these parties did rdinquish, the lands they 
severally entered were precisely in the situation they 
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would have been in if the entries had never been 
made. The entrymen in two cases relinquished in 
the winter of 1910, and the land was not covered by 
any entry when the act of June 25, 1910, became 
effective. In Harden’s case the act was in operation 
when he relinquished—1913—and instantly attached. 

But something else attached. The first form with¬ 
drawal made in 1908 was good against the world 
save only these entr 3 unen. As soon as the personal 
rights of these entrymen were extinguished, what 
prevented the effectiveness of the withdrawal of 
1908 eo instantif Confessedly nothing prevented, if 
necessary, the making of a new order of first form 
withdrawal on the days immediately subsequent to 
the respective relinquishments. The situation is the 
same as if that had been done. It was not done 
because it was not necessary to do it. {Byron v. 
United States, 259 Fed. 371.) The legal title was at 
all times in the United States, and the entrymen, by 
their own acts, extinguished such interests as they 
had. 

Again, assuming that each entryman had sold his 
relinquishment to another—take Trump’s case, for 
instance; assume that Trump had sold his improve¬ 
ments to Harden and had relinquished with the in¬ 
tention that Harden might enter the land in 1913; 
Harden could not have made entry on account of 
the attaching of the first form withdrawal. Yet that 
would not have been an insuperable barrier, because' 
if Harden could have shown the Secretary that the 
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land was not needed for works, it was within the 
Secretary's power, under the act of 1902, when con¬ 
vinced of that fact, to vacate the first form with¬ 
drawal as to that tract. Suppose he had, in 1913; 
could Harden then have entered? No; if we look 
to the act of 1910 alone, because that act prevented 
any further entries until the Secretary had estab¬ 
lished the unit of acreage, etc. 

The Secretary could have relieved against the first 
form withdrawal, but he was powerless to set aside 
the act of 1910. 

Now, on account of just such a condition possibly 
to arise Congress itself afforded a remedy in 1911. 
The Secretary of the Interior, on December 14, 1910, 
in a communication addressed to the Chairman of 
the Senate Committee on Public Lands (published 
in S. Rept. No. 923, 61st Cong., 3d sess.), after 
referring to the relief afforded by the act of June 
23, 1905 (36 Stat., 592), to certain entrymen, said: 

There is, however, at present no provision 
for the relief of such settlers as may have 
made homestead entry prior to June 25, 1910, 
and who. have not resided upon, improved, and 
cultivated their claims for the full period of 
five years. These settlers, many of them with 
from one to three years^ residence to their 
credit, are not permitted under existing law 
to assign their entries. This results in hard¬ 
ship in many cases and it is believed that 
there should be some method by which such 
settlers who are unable to further maintain 
residence upon their claims because of the 
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hardship incident thereto, or of the fact that 
their money has been expended, should be 
enabled to relinquish their claims, securing 
from other qualified settlers, who may desire 
to enter the same, compensation for the 
improvements placed upon the land. 

Said bill. No. 9405, will afford relief to this 
class of entrymen by providing that the lands 
so relinquished shall continue to be subject 
to entry under the homestead law, subject to 
the terms and conditions imposed by the recla¬ 
mation act. It is a measure which will afford 
relief to settlers, will operate in a limited 
number of cases only, and, in the opinion of 
the department, should be enacted into law. 

Consequently, after a debate, reported in 46 Con¬ 
gressional Record, Part II, page 2029, Sixty-first 
Congress, third session, which we append to this 
brief. Congress passed the act of February 18, 1911, 
fupra. 

Appellant’s whole case is based on this legislation. 
The land having been relinquished, he contends it 
was subject to settlement and entry under the home¬ 
stead law in 1919, despite the first form withdrawal. 

It is our position that Congress passed the act with 
reference to second form withdrawals only. This we 
deduce not only from the histoiy’^ of the act, but from 
its language. The proviso limits the scope of the 
preceding limitation on entries: After June 25, 1910, 
no one might, as theretofore, enter land reserved for 
irrigation purposes** under the homestead law as 
amended by the reclamation law except land covered 





by entries so made prior to June 25,1910, which have 
been relinquished. In no manner does it afiFect by 
terms a first form withdrawal of land for works’^ as 
distinguished from irrigation purposes—land reserved 
for the purpose of being irrigated. 

There can be no doubt of it when the legislative 
history is reviewed. The amendment of the act of 
1910 was suggested by the Reclamation Service, 
through the Secretary, who pointed out the trouble 
to be remedied. He said that bill No. 9405, which 
became the law, would afford relief to the entryman, 
i. e., those who were then entrymen, ^'by providing 
that lands so relinquished shall cordinue to be subject 
to entry under the homestead law” 

Shall continue'^—why, only lands in a second 
form withdrawal were subject to entry, and such 
lands only could continue'^ to be subject to home¬ 
stead entry. I^and in a first form withdrawal could 
not be entered and could not continue to be subject 
to entry.^' They simply continued in that status 
so far as the act of 1911 is concerned. 

Furthermore, the debate shows that the purpose 
was simply to cover those cases where men have 
gone on the land before the water was put on, to give 
them an opportunity to sell the improvements and 
let some one else comply with the law.*’ So said Mr. 
Mondell, in charge of the bill. Mr. Mann voiced our 
sense of the situation: 

I can see no more reason for letting a man 
enter a piece of ground, unless he has bought 
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the relinquishment, where it has already been 
entered before, than where it has not been 
entered before. There is no distinction. 

This history affords complete support for the 
opinion of the learned judge below that the essence 
of the reason for the relief given by the act of 1911 
is the existence of privity between an entryman after 
and the entryman before June 25, 1910. 

Suppose as a matter of fact the land was actually 
needed for works and had been So used prior to appel¬ 
lant's application to enter. Suppose it contained 
to-day some valuable building used in the operation 
of the project and essential to its success. Could it 
be reasonably maintained that simply because Trump 
relinquished in 1913, thereby removing the only out¬ 
standing obstacle to the use of the land for such a 
building, appellant, an utter stranger to Trump, in 
no respect in privity with him, could make a home¬ 
stead entry thereof, 11 years after its withdrawal 
under the first form and six years after Trump^s re¬ 
linquishment and the use of the land by the Govern¬ 
ment for necessary works? Why not, if appellant's 

construction of the acts of 1911 and 1914, be sound? 

% 

Suppose that as matter of fact we had paid Trump to 
relinquish So that we could erect this building—so 
that the first form withdrawal, good against the rest 
of the world, would also be good against him—could 
appellant nevertheless have coerced us into allowing 
his entry in place of the very entry we had just got 
out of the way, and thus embarrass or defeat the 
scheme of reclamation? The suggestion of these 
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absurdities demonstrates the soundness of the judg¬ 
ment below. 

The act of 1911 was designed to relieve against 
hardships resulting from the operation of the act of 
1910 upon lands in second form withdrawals. It was 
not designed to afford relief from a situation compli¬ 
cated by a first form withdrawal, because at all 
times since 1902 the Secretary himself had power to 
relieve against that by revocation of the withdrawal, 
as we have already said. 

Appellant never asked that the first form with¬ 
drawal should be revoked. He tried to enter at a 
time when the Secretary himself was not advised as 
to whether the land would be needed for works. He 
says the land was never needed for works. It is 
very easy to be wise after the fact. One may argue 
that if not needed for works in 1919, the land was not 
* needed for works in 1908. The difference is that one 
may know in 1919 what he did not know in 1908. 
The law authorized withdrawal for contemplated 
works and revocation of such a withdrawal when, in 
the Secretary's judgment, the land is not needed 
for that purpose. Works were contemplated in 
1908; it was not until 1919 that it became known to 
the Secretary that this tract was not needed for the 
works. 

The very theory of appellant's application, both 
to the court and to the department, is bottomed on 
the proposition that because he sought to enter re¬ 
linquished land, no form of withdrawal, first or sec¬ 
ond, can stand in the way. 
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The act of 1914, it will be noted, does not change 
the act of 1911 in respect to relinquishments. In 
respect thereto. Congress reenacted the essential 
provisions of the act of 1911. And the act of 1911 
had received construction prior to 1914. On Decem¬ 
ber 29, 1911, in the case of Annie J, Parker (40 L. D., 
406), the Secretary held: 

The provision in Section 5 of the act of 
June 26, 1910, as amended by the act of Feb¬ 
ruary 18, 1911, that upon relinquishment of 
and entry within a reclamation withdrawal the 
land so relinquished shall be subject to home¬ 
stead settlement and entry under the reclama¬ 
tion act, has reference only to lands covered 
by second form withdrawals, and has no appli¬ 
cation to lands withdrawn under the &st 
form. 

In the decision, the Secretary pointed out the dif¬ 
ference between “irrigation works’^ and “irrigation 
purposesthe difference already indicated: 

Further, the section under construction 
clearly deals with land reserved for “irriga¬ 
tion purposes” and not land reserved for 
irrigation works, as the former only, being 
what was known as a second form withdrawal, 
was subject to entry under the homestead 
laws under certain conditions. 

This decision was tollowed and applied to the case 
at bar. (Record, p. 18.) 
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OV% OONT8NTIONS. 

We maintain: 

(1) That the construction given to the act by the 
Department is sound, its history and its language 
being considered. 

(2) That in reenacting in 1914 the language of 
1911, Congress adopted the construction afforded by 
the Parker case. 

Black on Interpretation of Laws, Ch. 16, 
Sec. 179. 

Santa Fe Pacific Ry. Co. v. Lane, 244 U. S. 
492. 

(3) That the Secretary was called upon to con« 
strue and apply the statute on appellant's applica¬ 
tion and, his construction being at least possible, the 
court can not review him. 

U. S. ex rel. Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549. 

U. S. ex rel. Wattis v. Lane, 49 App. D. C. —; 
266 Fed. 1005. 

On this point the Supreme Court recently, in 
affirming the judgment of this court in U. S. ex rel. 
Hall V. Payne (^54 U. S. 343), said: 

He could not administer or apply the act 
without construing it, and its construction 
involved the exercise of judgment and dis¬ 
cretion. The view for which the relator con¬ 
tends was not so obviously and certainly right 
as to make it plainly the duty of the Secre¬ 
tary to give effect to it. The relator, there¬ 
fore, is not entitled to a writ of mandamus. 
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(4) That the law and the withdrawals created a 
question of status to be determined by the authority 
charged with the administration of the public land 
laws. When appellant's application to enter the 
land was presented, it was necessary to determine 
whether the land was open to appropriation. That 
was the Secretary's function; not for the court to 
determine. 

U, S, ex rel. McBride v. Schurz, 102 U. S. 
378, 401. 

(5) That appellant has a usual and adequate 
remedy, if the Secretary's construction be wrong, i. e., 
a suit against the prospective patentees of the land, 
Hinze and Wertman; and the existence of such a 
remedy bars extraordinary relief through mandamus. 

U. S. ex rel. Hall v. Lane, 48 App. D. C., 279. 

(6) That the action is proceeding in the absence of 
parties who will be affected by granting the relief 
sought—Hinze and Wertman. 

FoUz V. Payne, 269 Fed., 671. 

Mandamus is governed by equitable principles. 

Duncan Tovmsite Co, v. Lane, 245 U. S., 308. 

The rule is stated in U, S, ex rel. Redjield v. TFin- 
dow (137 U. S., 636, 644): 

It is proper here to remark, as applicable to 
the determination of this case, that, in the 
extreme caution with which this remedy is 
applied by the courts, there are cases where the 
writ will not be issued to compel the perform¬ 
ance of even a purely ministerial act, [Italics 
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supplied.] In a case, for instance, * * ♦ 
where the relator having another adequate 
remedy, the granting of the writ may in this 
summary proceeding affect the rights of per¬ 
sons who are not 'parties thereto, * ♦ ♦ 
[Italics supplied.] 

APPELLANT’S BRIEF. 

The appellant mistakes the matter involved in 
Payne v. Central Pacific Ry, Co,, decided by the 
Supreme Court February 28, 1921. That case did 
not involve a construction of a statute by the Secre¬ 
tary. It involved a question of jurisdiction—of 
authority. The Secretary thought that title to 
land in a railroad selection did not vest prior to his 
approval of the selection. If that were so, he had 
authority to reject the selection in that case. The 
court decided otherwise. The selection was valid 
in all details, the selector having confessedly com¬ 
plied with all requirements of law. The essential 
title having departed out of the United States, the 
Secretary had no authority in respect to it. The 
court stated: 

We are asked to say that this is a suit 
against the United States, and therefore not 
maintainable without its consent; but we 
think the suit is one to restrain the appellants 
from canceling a valid indemnity selection 
through a mistaken conception of their 
authority, and thereby casting a cloud on the 
plaintiff^s title. 
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In the case at bar, there can be no question about 
the Secretary's jurisdiction. The land is public 
land. The title, legal and equitable, is in the United 
States. A homestead entryman does not acquire 
the equitable title until he has resided upon and 
cultivated the land strictly in fulfillment of the 
statutory requirements. That is not an open ques¬ 
tion. Appellant is endeavoring to initiate what at 
the most would be an inchoate interest in land 
which the Secretary, construing the statute invoked 
by the applicant, says is not appropriable in that 
manner. The Secretary undoubtedly here has juris¬ 
diction—authority. The most appellant can con¬ 
tend is that in exercising his authority he is com¬ 
mitting what would be reversible error were there 
a direct appellate tribunal over the Secretary. But, 
as this court has decided again and again, a writ of 
mandamus is not convertible into a writ of error. 

The judgment below was right and just, and should 
be affirmed. 

C. Edwahd Wright, 

Attorney for Appellee. 

Edwin S. Booth, 

Solicitor, 
of Counsel. 



APPENDIX. 

[Fiom 4Sth Cong. Bee., Pt. II, 2029, 61et Cong., 3d session.] 

Mr. Bennet of New York. Mr. Speaker, reserving 
the right to object, I would like to have a word of 
explanation as to that provision. 

Mr. Mondell. I want to say to the gentleman that 
the only change in the present law is that necessitated 
by the provision contained in the $20,000,000 
certificate act^^ of last year, which provided that 
hereafter no lands shall be open to entry under the 
reclamation law until water for irrigation has been 
provided for such lands. Now, it happens that, upon 
some projects heretofore opened, some entrymen 
for one reason or another find it necessary to give up 
their entries; they generally do this by relinquish¬ 
ment, and where there is such a relinquishment, 
under the provisions of the act I have referred to, 
the lands can not thereafter be reentered. This prcK 
viso to the section of the irrigation act provides that 
lands so relinquished may be reentered under the 
provisions of the law. 

Mr. Mann. May I ask the gentleman, briefly, a 
question f 

Mr. Mondell. Certainly. 

Mr. M.^n. I suppose the purpose of this bill is to 
permit the sale of relinquishment? 

Mr. Mondell. No; that is not exactly its purpose. 
It will, however, in practice have that effect. 

Mr. Mann. If that is not the purpose of it, I shall 
object to it. 
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Mr. Mondell. The gentleman knows that in some 
cases these reclamation projects were opened quite a 
number of years ago. 

Mr. Mann. I understand; but I can see no more 
reason for letting a man enter a piece of ground, 
unless he has bought the relinquishment, where it 
has already been entered before than where it has 
not been entered before. There is no distinction. 

Mr, Mondell. The gentleman is right in his view 
that an entryman can, under this act, sell his relin¬ 
quishment. In some cases the entrymen have culti¬ 
vated their lands or improved them quite extensively. 
They ought to be given the opportunity to get some¬ 
thing for their improvements. 

Mr. Mann. And then they want to sell their relin¬ 
quishment. 

Mr. Mondell. It is utterly impossible for them to 
do so if the land can not be reentered. 

Mr. Mann. In those cases where they can not sell 
their relinquishment, then no other man should be 
permitted to enter upon it. 

Mr. Mondell. I want to say that this amendment 
was suggested by the Reclamation Service, because 
they meet these cases in the field where great hard¬ 
ship is wrought by reason of the fact that a home¬ 
steader, having been upon the land quite a number of 
years, finds it utterly impossible to remain, and he 
can not secure any return for the investment he has 
made at all. 

Mr. Mann. I asked the gentleman if the purpose of 
this amendment was to permit such a homesteader to 
sell his relinqubhment, and the gentleman says that 
is not the reason. If that is not the reason, I shall 
object to the bill. 
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Mr. Mondell. I do not think that is just the way 
to state it, but I want to say to him that under the 
legislation proposed the entryman could do that. 

Mr. Hamer. I would like to call the gentleman^s 
attention to the letter of the Secretary. 

Mr. Mann. I have read the letter, I will say to the 
gentleman from Idaho. 

Mr. Hamer. Mr. Speaker, I want to read an extract 
from the report of the Secretary of the Interior. He 
says: 

‘^Said bill. No. 9405, will afford relief to this class 
of entrymen by providing that the lands so relin¬ 
quished shall continue to be subject to entry under 
the homsetead law, subject to the terms and condi¬ 
tions imposed by the reclamation act. It is a meas¬ 
ure which will afford relief to settlers, will operate in a 
limited number of cases only, and, in the opinion of the 
department, should be enacted into law.’^ 

Mr. Mann. But I understood the gentleman from 
Wyoming to say that that was not the purpose of the 
bill. 

Mr. Bennet of New York. I want to ask the gentle¬ 
man from Wyoming one question more. If this is a 
valuable right for those that entered prior to June 25, 
1910, why is it not equally valuable for those who 
enter subsequently? 

Mr. Mondell. Under the law I just referred to, 
known as the $20,000,000 certificate act, it was pro¬ 
vided that hereafter no land should be opened to entry 
until water has been provided, and hereafter entry- 
men will have no such difficulty, because they can 
comply with the law and get title. This is simply 
to cover those cases where the men have gone on the 
land before the water was put on, to give them an 
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opportunity to sell their improvements, and let some 
one else comply with the law. 

Mr. Bennet of New York. No one can subsequently 
make an entry, so they will be in a similar predica¬ 
ment? 

Mr. Mondell. No. 








